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33mteti States Court of gppeate 

DISTRICT OF COLUMBIA 


No. 9616 

United States of America, appellant 

v. 

Sam Seigel, appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The initial complaint in this case seeking injunctive relief 
and the recovery of treble damages was instituted under Section 
205 of the Emergency Price Control Act of 1942 (50 U. S. C. 
App., Supp. V, 925), which gives the District Court of the 
United States for the District of Columbia jurisdiction of such 
actions. On July 18, 1947, the United States District Ctourt for 
the District of Columbia granted the appellee’s motion (R. 11 ) x 
to abate and dismiss the action on the ground that timjely sub¬ 
stitution of the successor or successors in office to Chester 
Bowles, former Price Administrator, had not been effected as 
required by Rule 25 (d), Federal Rules of Civil Procedure. The 
notice of appeal was filed July 18, 1947 (R. 12). Thjs Court 
has jurisdiction to entertain the appeal from the order of dis¬ 
missal by virtue of Section 17-101, D. C. Code (1940). 

1 Record page numbers are indented at left margin of Appendix pages. 
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STATEMENT OF CASE 

On April 7, 1945, this action by Chester Bowles “as Admin¬ 
istrator of the Office of Price Administration, and on behalf 
of the United States” (R. 1) was commenced by the filing of a 
complaint seeking injunctive relief 2 and the recovery of treble 
damages under the Emergency Price Control Act of 1942 on 
^account of alleged overcharges in the sale of meat products 
(R. 1). On March 15, 1946, the action was dismissed as to the 
■defendant Berry Wright (R. 3). Subsequently, on April IS, 
.1947, the appellee Seigel filed a motion to abate and dismiss the 
•action on the ground that timely substitution of the successor 
or successors in office to Bowles had not been effected as re¬ 
quired by Rule 25 (d) of the Federal Rules of Civil Procedure 
and that, therefore, the instant suit could no longer be main¬ 
tained (R. 6). By order of July IS, 1947, the district court 
granted the foregoing motion (R. 11). 

From that order of dismissal, the United States, through its 
duly authorized attorney, the United States Attorney for the 
District of Columbia, takes this appeal to establish that the 
action did not abate as held by the court below, and that it can 
still be maintained by and on behalf of the United States. 3 

OPINION BELOW 

In a memorandum opinion of July 10, 1947 (R. 7) in support 
of his order dismissing the action, Justice Morris held that since 
Chester Bowles resigned as Administrator of the Office of 
Price Administration, effective February 25,1946, and was suc¬ 
ceeded by Paul A. Porter, who was inducted into office on 
February 26. 1946. and resigned long prior to the motion, 4 and 
since at no time after the resignation of Bowles had there been 
any substitution of his successor, Rule 25 (d) of the Federal 

1 While not shown in the Record, a preliminary injunction was granted 
on June 4, 194.". 

’The United States has filed in this Court a motion to be substituted as 
plaintiff in the instant action, and as part V of the argument, we will show 
the authority for such substitution. 

* Porter resigned from office on December 12, 1946, on which date the 
functions of his office were taken over by Philip Fleming, as Administrator of 
the Office of Tem]M>rary Controls. 


Rules of Civil Procedure (infra, pp. 3-4) was not complied with r 
and that therefore the action must be dismissed. In response 
to the appellant’s suggestion that Rule 25 (d) does not apply to 
cases such-as this, brought by an officer of the Government 
on behalf of the United States and in execution of thq duties 
of his office, but that it applies only to actions by or agajinst an 
officer as an individual, Judge Morris stated (R. S-9): 

Whatever may have been the occasion for the Original 
act, out of which the subsequent act and the present rule 
developed, the language employed in said statuses and 
the rule expressly applies to an action which “ijnay be 
continued and maintained by * * * his successor.” 

It seems clear that, when an officer of the Government 
institutes an action relating to his duties as suchjofficer^ 
his successor is charged with the responsibility of de¬ 
termining whether or not such action should be con¬ 
tinued, and if he so determines, it is his duty td make 
the showing required by the rule so that he may be sub¬ 
stituted and may continue the action, and that , if he 
does not do so, the action cannot be continued and 
maintained. 

RULES AND STATUTE INVOLVED 

Rule 25 (d), Federal Rules of Civil Procedure, provides: 

(d) Public Officers: Death or Separation Frdm Of¬ 
fice .—When an officer of the United States, the district 
of Columbia, a state, county, city, or other governmen¬ 
tal agency, or any other officer specified in the iAct of 
February 13, 1925, c. 229, § 11 (43 Stat. 941), u{ S. C., 
Title 28, § 780, is a party to an action and during its 
pendency dies, resigns, or otherwise ceases to hold office, 
the action may be continued and maintained by or 
against his successor, if within 6 months after thje suc¬ 
cessor takes office it is satisfactorily shown to thej court 
that there is a substantial need for so continuing and 
maintaining it. Substitution pursuant to this rule may 
be made when it is shown by supplemental pleading that 
the successor of an officer adopts or continues or threat- 
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ens to adopt or continue the action of his predecessor 
in enforcing a law averred to be in violation of the Con¬ 
stitution of the United States. Before a substitution 
is made, the party or officer to be affected, unless ex¬ 
pressly assenting thereto, shall be given reasonable 
notice of the application therefor and accorded an op¬ 
portunity to object. 

Section 205 (e) of the Emergency Price Control Act. 1942 
(Act of January 30. 1942, 56 Stat. 33. 50 U. S. C. App., Supp. 
V, 925 (e)) provided at the time action here was commenced: 5 

If any person selling a commodity violates a regula¬ 
tion, order, or price schedule prescribing a maximum 
price or maximum prices, the person who buys such com¬ 
modity for use or consumption other than in the course 
of trade or business may, within one year from the date 
of the occurrence of the violation, except as hereinafter 
provided, bring an action against the seller on account 
of the overcharge. In such action, the seller shall be 
liable for reasonable attorney's fees and costs as deter¬ 
mined by the court, plus whichever of the following 
sums is the greater: (1) Such amount not more than 
three times the amount of the overcharge, or the over¬ 
charges, upon which the action is based as the court in 
its discretion may determine, or (2) an amount not less 
than S25 nor more than $50, as the court in its discretion 
may determine: Provided, however, That such amount 
shall be the amount of the overcharge or overcharges or 
$25, whichever is greater, if the defendant proves that 
the violation of the regulation, order, or price schedule 
in question was neither willful nor the result of failure 
to take practicable precautions against the occurrence of 
the violation. For the purposes of this section the pay¬ 
ment or receipt of rent for defense-area housing accom¬ 
modations shall be deemed the buying or selling of a 
commodity, as the case may be; and the word “over¬ 
charge" shall mean the amount by which the considera- 

* Section 20." (e) was amended by Act of July 2.">, 1946, to change certain 
particulars not here pertinent. 


f" 
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tion exceeds the applicable maximum price. If any 
person selling a commodity violates a regulation, |>rder, 
or price schedule prescribing a maximum price or maxi¬ 
mum prices, and the buyer either fails to institute-an 
action under this subsection within thirty days from the 
date of the occurrence of the violation or is not entitled 
for any reason to bring the action, the Administrator 
may institute such action on behalf of the United $tates 
within such one-year period. If such action is instituted 
by the Administrator, the buyer shall th,ereaftpr be 
barred from bringing an action for the same violation or 
violations. Any action under this subsection by either 
the buyer or the Administrator, as the case may be^ may 
be brought in any court of competent jurisdiction. A 
judgment in an action for damages under this subsection 
shall be a bar to the recovery under this subsection of 
any damages in any other action against the same seller 
on account of sales made to the same purchaser prior to 
the institution of the action in which such judgment 
was rendered. 

I 

STATEMENT OF POINTS 

1. The court below erred in holding that Rule 25 (d), Fed¬ 
eral Rules of Civil Procedure, applies in this case. 

2. The court below erred in granting the motion to dismiss. 

SUMMARY OF ARGUMENT 

The Government’s position in brief rests upon the well- 
established common law distinction between suits involving 
the personal performance of public officers and those which by 
their nature are in fact by or against the office or governmental 
body as such. At common law, the former abated upoh the 
separation from office, whereas the latter did not (Poinj; II). 
Analysis of the character of treble damage actions brought by 
the Government under the Emergency Price Control Act ^h° ws 
that they are clearly suits which at common law would not 
abate upon the death or other separation from office qf the 
Administrator in whose name they were instituted (Poiijit I). 
The so-called abatement statutes and Rule 25 (d) derived 
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therefrom were intended solely to remedy the common law 
rule so as to allow survival and substitution in personal suits, 
and the statutes and the Rule have no application to suits > 

such as here, which would not have abated at common law 
(Point III). Moreover, unless the language of Rule 25 (d) 
permits no such construction, it should be read so as to pro- 
tect the paramount public interest, particularly in view of 
the lack of prejudice to the defendants (Point IV). Conse¬ 
quently, since Rule 25 (d) does not apply, and since the office r 

of Administrator no longer exists, the United States should 
now be substituted as plaintiff in name as well as in fact 
(Point V). 

ARGUMENT 1 


OPA treble damage actions are functions of the office and are 
in fact suits by the United States and not personal suits by 
the Administrator 

It is our contention that the Administrator’s appearance in 
treble-damage actions instituted under Section 205 (e) of the 
Emergency Price Control Act (supra, p. 4) was a function of 
the Office of Price Administration as such and was effected 
solely in a representative capacity, on behalf of the United 
States, the real plaintiff. This becomes obvious from an exam¬ 
ination of the statutory characteristics of such suits. 

Section 205 (e) of the Emergency Price Control Act specifi¬ 
cally provides that “* * * The Administrator may insti¬ 
tute such action on behalf of the United States * * 

Such a provision is tantamount to an investiture in the United 
States itself. See United States v. Summerlin, 310 U. S. 414, 
416 (and cases there cited), where the Supreme Court said: 
“The claim assigned to the Federal Housing Administrator 
acting in behalf of the United States became the claim of the 
United States and the United States thereupon became en¬ 
titled to enforce it.” Moreover, the proceeds of any recovery 
by the Administrator in treble damage cases are, of course, 
payable solely to the Treasurer of the United States (see 31 
U. S. C. 147; cf. 18 U. S. C. 174 (Criminal Code, Section 88)), 
and costs cannot “be assessed against the Administrator or the 
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United States” (Sec. 205 (c) of the Act, 50 U. S. C. 

Supp. V, 925 (c)). Additionally, it has been held that suits by 
the Administrator under Section 205 (e) are essentially penalty 
suits. 6 In these circumstances, treble damage suits canncjt by 
any stretch of the imagination be considered to be a personal 
suit by the incumbent in office who instituted them, but rather 
must be deemed to be in fact suits brought as a function o£ the 
office and in a representative capacity for the United Stktes, 
the real plaintiff in interest. Cf. Thompson v. United States, 
quoted infra, p. 10. See also Fleming v. Hardin, infra, pi. 24, 
fn. 17. 

While treble damage actions were instituted, as permitted by 
the statute,* in the name of the particular Price Administrator 
then in office, that procedure patently was adopted merely for 
judicial and administrative convenience, so that all parties 
could easily determine the special nature of the action and 
could distinguish such actions from the vast bulk of federal 
litigation normally carried in the name of the United States 
as such. However, even though the Administrator exercised 
the authority to institute action nominally in his name, no 
distinction can be drawn in respect of such actions between the 
officer and the office. Federal Housing Administrator v. Burr, 
309 U. S. 242, 249-250. In the Burr case, the question was 
whether the Federal Housing Administration could be sued 
for garnishment where the statute in question provided that 
the Administrator, rather than the agency, could sue od be 
sued. In holding that the Federal Housing Administration, the 
office, was subject to garnishment, the Supreme Court stated: 

There is some point made of the fact that suit [was 
brought against the Federal Housing Administration 

‘See, e. g.. Porter v. Montgomery, decided July 11, 1947, where the Circuit 
Court of Appeals for the Third Circuit held that a treble damage ajtion 
abated upon the death of the defendant because it was not a civil suit for 
damages but an action by the Government to enforce a penalty. 

T “* * * it is to be born in mind that Congress has authority t<j> di¬ 
rect the conduct of federal officers in proceedings brought by or against 
them as such and may ordain that they may sue or be sued as representatives 
of the United States and stand in judgment in its behalf,” Ex partq La 
Prade . 289 U. S. 444, 458. 

7603S7—47-2 




8 


rather than against the Administrator. But when the 
statute authorizes suits by or against the Administrator 
“in his official capacity” we conclude that that permits 
actions by or against the Federal Housing Administra¬ 
tion. The Administrator acts for and on behalf of the 
Federal Housing Administration, since by express terms 
of the Act all of the powers of the latter “shall be exer¬ 
cised” by him. Hence action by him in the name of the 
Federal Housing Administration would be action in his 
official capacity. 

The same view has been expressed with respect to actions un¬ 
der the Emergency Price Control Act. Thus, in Shaw v. United 
States, 151 F. 2d 967, 970, the Fifth Circuit stated: 

The Price Administrator is not to be distinguished 
from the Office of Price Administration any more than 
the Federal Housing Administrator, acting in his official 
capacity, is to be distinguished from the Federal Housing 
Administration. Federal Housing Administration v. 
Burr, 309 U. S. 242,249, 250, 60 S. Ct. 4SS, S4 L. Ed. 724. 

To the same effect, see Porter v. Maule, 160 F. 2d 1, 3 (C. C. A. 
5); Fleming v. Rule (C. C. A. 10, No. 3472, decided March 25, 
1947), not yet reported. 

It is inconceivable that the institution or maintenance of an 
action under the Act can be considered a personal or individual 
function of the Administrator, so that unless a successor per¬ 
sonally directs that his name be substituted, it should be al¬ 
lowed to abate. For example, during the year 1946, when there 
were two changes of Administrators, 8 there were over 28,458 
cases (mostly treble damage actions) in the federal courts alone 
in which the Office of Price Administration was a party plain¬ 
tiff. 9 Obviously, a personal decision of the Administrator with 
respect to each case would be impossible and such litigation 
was essentially by the office as such. As a matter of fact, the 
Administrator provided for very wide delegation of this auth- 

* Chester Bowles was succeeded by Paul Porter on February 26, 1046, and 
the latter succeeded by Philip B. Fleming on December 12, 1946. 

* Annual Report of the Director of the Administrative Office of the United 
States Courts (1946), p. 56. 
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ority, authorizing “* * * any * * * attorney Em¬ 

ployed by the Office of Price Administration to institute and/or 
intervene in, and to conduct appropriate civil actions or pro¬ 
ceedings in the name of the Price Administrator/’ 10 !cf. 
Fleming v. Mohawk Co., No. 583, 0. T. 1946, decided April 28 r 
1947, Slip opinion pp. 7-11; Bowles v. Wheeler, 152 F. 2d 34 
(C. C. A. 9) , certiorari denied, 326 U. S. 775. 

We submit, therefore, that it is obvious that, even though 
instituted in the name of the particular Administrator then in 
office, treble damage actions were instituted as a function arid a 
continuing function of that office as an agency of the United 
States. Perhaps that conclusion is best stated by the opinion 
of the United States District Court for the Western District of 
Pennsylvania in the case of Bowles v. Goldman (Civil Action. 
No. 4029, decided May 2, 1947), on all fours with the instant 
case, where, in denying a motion to dismiss, the court saidj 

In reality the Administrator, as an individual cpuld 
not be construed to be the plaintiff in the action by the 
farthest stretch of imagination, since he could notl be 
affected directly or indirectly in any way whatsoever 
by the result or the outcome of any litigation in wh|ich 
the Office of Price Administration would be a pa)rty 
plaintiff. He gains no benefits or is he charged With 
any liabilities regardless of the disposition of the pro¬ 
ceedings, since the United States Government, through 
the Office of Price Administration, is the only party \fiio 
can be prejudiced or benefited in the disposition of ^:he 
proceedings which may be pending since the United 
States Government is the 140 million individuals 
who[m] the government represents. * * * 

To the same effect, see Porter v. American Distilling j/o. 
(S. D. N. Y.), 71 F. Supp. 483," Porter v. Hager, d. b. a. H^all 
Coal Company (D. Md., Civil No. 4573, decided June 17, 

30 Second Revised General Order 3 (9 F. R. 11137). 

31 In the American Distilling Company case, the court stated in parti 

“Regardless of who is named to carry on the functions, there is a continu¬ 
ing entity, a component of the Government. That being so, there can be 
no abatement; the action of the Administrator, whoever is named, is jnot 
a personal one. but is one by virtue of his office. Thompson v. United States, 
103 U. S. 4.80, 484 * * 71 F. Supp. at 4SS. 
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II 

At common law an action involving a continuing duty of the 
office, rather than the personal performance of the indi¬ 
vidual officer, would not abate upon separation from office 

At common law, both before and after the enactment of the 
so-called abatement statutes, there was a well-established dis¬ 
tinction and operative effect between suits by or against a pub¬ 
lic officer instituted'in a representative capacity and involving 
a duty devolving on the office and those by or against a public 
officer arising out of his personal performance of office and by 
reason of his personal conduct in office. 12 That distinction is 
best illustrated by one of the earlier cases in which the matter 
was considered by the Supreme Court. In that case, Thomp¬ 
son v. United States, 103 U. S. 480, which was a proceeding 
against the clerk of a township to compel the levy of an assess¬ 
ment and during the course of which the clerk resigned, the 
Supreme Court held that the action, while in name against the 
clerk, was in fact against the township, and therefore did not 
abate. The Court stated (103 U. S. at 4S3-4S5): 

But we cannot accede to the proposition that pro¬ 
ceedings in mandamus abate by the expiration of the 
term of office of the defendant where, as in this case, 
there is a continuing duty irrespective of the incumbent, 
and the proceeding is undertaken to enforce an obliga¬ 
tion of the corporation or municipality to which the 
office is attached. The contrary has been held by very 
high authority. People v. Chajnpion, 16 Johns. (N. Y.) 
60; People v. Collins, 19 Wend. (N. Y.) 56; High, Extr. 
Rem. sect. 38. We have had before us many cases in 
which the writ has, without objection, been directed to 
the corporation itself, instead of the officers individually; 
and yet, in case of disobedience to the peremptory man¬ 
damus, there is no doubt that the officers by whose de¬ 
linquency it was incurred, would have been liable to 

“ In actual practise, while the theoretical distinction noted and discussed 
In the text is consistently observed, courts differ as to whether lawsuits 
with particular characteristics fall in the one class or the other. See fn. 
13 infra. See also annotation 66 L. Ed. 574. 
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attachment for contempt. The proceedings may! be 
commenced with one set of officers and terminate with: 
another, the latter being bound by the judgment. 
Board of Commissioners of Knox County v. Aspinwall, 
24 How. 376; Supervisors v. United States, 4 Wall. ^35; 
Von Hoffman v. City of Quincy, id. 535; Benbow v. 
Iowa City, 7 id. 313; Butz v. City of Muscatine, 8 id. 
575 ; Mayor v. Lord, 9 id. 409; Commissioners v. Sellew, 
99 U. S. 624; and many others. 

And so, if we regard the substance and not the mere 
form of things, a proceeding like the present, insti¬ 
tuted against a township clerk, as a step in the enforce¬ 
ment of a township duty to levy the amount of a 
judgment against it, ought not to abate by the expira¬ 
tion of the particular clerk’s term of office, but oughf to' 
proceed to final judgment, so as to compel his successor 
in office to do the duty required of him in order to 
obtain satisfaction from the township. The whole pro¬ 
ceeding is really and in substance a proceeding agaihst 
the township, as much as if it were named, and is in. 
the nature and place of an execution. If the resig¬ 
nation of the officer should involve an abatement,, 
we would always have the unseemly spectacle of 
constant resignations and reappointments to avoid the 
effect of the suit. Where the proceeding is in substance, 
as it is here, a proceeding against the corporation itself,, 
there is no sense or reason in allowing it to abate by 
the change of individuals in the office. The writ mkht 
be directed to the township clerk by his official designa¬ 
tion, and will not be deprived of its efficacy by inserting 
his individual name. The remarks of Mr. Justice 
Cowen, in People v. Collins (19 Wend. (N. Y.) 56), ire 
very pertinent to the case, and seem to us sound. That 
was a mandamus to commissioners of highways who 
were elected annually; and it was objected that their 
term would expire before the proceedings could be 
brought to a conclusion. He said: “The obligation 
sought to be enforced devolves on no particular set of' 
commissioners, and no right is in question which vyill 
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expire with the year. The duty is perpetual upon the 
present commissioners and their successors; and the 
peremptory writ may be directed to and enforced upon 
the commissioners of the town generally. To say other¬ 
wise would be a sacrifice of substance to form.” In 
this connection we may also refer to the recent case of 
Commissioners v. Sellew, supra. 

The cases in which it has been held by this court that 
an abatement takes place by the expiration of the term 
of office have been those of officers of the government, 
whose alleged delinquency was personal, and did not in¬ 
volve any charge against the government whose officers 
they were. A proceeding against the government would 
not lie. The Secretary v. McGarrahan, 9 Wall. 298; 
United States v. Boutwell, 17 id. 604. 

We think that the proceedings have not abated either 
by the resignation of the clerk and the appointment of 
a successor, or by the expiration of his term of office, 
even if it sufficiently appeared that either of these con¬ 
tingencies had occurred. 

The distinction thus described in the Thompson case has 
been consistently observed. 13 See, e. g.. Ex parte La Prade, 
289 U. S. 444; Irvin v. Wright, 258 U. S. 219; Marshall v. Dye, 
231 U. S. 250; Bowden v. Johnson, 197 U. S. 251, 264; Murphy 
v. Utter, 186 U. S. 95; United States ex rel. Bernardin v. Butter - 
worth, 169 U. S. 600; People ex rel. Chicotte v. Best, 1S7 N. Y. 
1, 79, N. E. S90; Weadon v. Shahan, 50 Cal. App. (2) 254, 123 
P. (2) S8. 

13 As said in 1 Am. Jur. 49: 

“While there is much apparent conflict of opinion on the question whether 
a suit by or against a public officer or board abates by reason of any change 
in office during the pendency of the action the answer depends in the absence 
of statute upon the nature of the action as one against the individual hold¬ 
ing the office. Generally speaking, if the action relates to the performance 
of a duty pertaining to the office which is a continuing duty the action does 
not abate, whereas if the action is against the officer as an individual to 
compel the performance of some duty resting upon him it will, in the ab¬ 
sence of statute, abate upon the expiration of office, even though the duty 
concerns the state. The actual conflict of opinion is as to the nature of the 
duty to he enforced." 
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The rationale of the common law distinction is obviou^ and 
sound in principle. Personal actions could not survive sepa¬ 
ration from office because they were founded on the personal 
predilections and performance of the incumbent suing or sued 
which activities might not be renewed by his successors On 
the other hand, those suits concluded to be in fact ty or 
against the office as such involve a continuing duty or obliga¬ 
tion of the office which should be unaffected by the personal 
attitude of the incumbent or by changes in officers. Thus, in 
Weadon v. Shahan, supra, for example, an action was instituted 
by the then superintendent of banks who, during the {tend¬ 
ency of the action, resigned and was succeeded by a new officer. 
No substitution was made. In holding that the action did not 
abate the court said: 

The argument that the abstract of judgment is void 
because Edward Rainey had ceased to be Superin tend¬ 
ent of Banks and had been succeeded by Friend W. 
Richardson at the time judgment was recorded and the 
abstract record lacks merit. The Office of Superintend¬ 
ent of Banks is a continuing state office without regard 
of the individuals who may fill it. The Superintendent 
of Banks as an individual divorced from his office had 
no interest in the action. The judgment was, therefore, 
an incident of the office and not of the individual, j The 
action was brought to perform a duty pertaining tjo the 
office which was especially enjoined by statute. Sufffi an 
action does not abate by reason of the termination of 
the term of office of the incumbent (1 Am. Juij. 49) 
and we could see no good reason why it may not be con¬ 
tinued by the successor in the name of his predecessor 
in office. Sec. 3S5 Code Civ. Proc. u 

Similarly, in People ex. rel, Chicotte v. Best, supra, whicl]i was 
a suit for mandamus against the Commissioner of Bridges of 
the City of New York who resigned during the course cif the 
proceedings, the Court of Appeals of New York, reversing the 


same 


Section 3S5 of the California Code of Civil Procedure is substantially the 
e as Rule 2" (c) of the Federal Rules of Civil Procedure. 


I 
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courts below, held that the action did not thereby abate, stating 
(187 N. Y. at 7): 

In High or Extraordinary Remedies (Section 38) it 
is said: “Where, however, a continuing and perpetual 
duty is encumbent upon certain public officers, the 
rule is otherwise. And in such case the fact that 
the officers hold their tenure by annual election, and 
that their term of office has almost expired, will 
not prevent the court from interfering, since the duty, 
being continuing in its nature, may be enforced against 
the officers generally and their successors. And when 
proceedings in mandamus are pending against a public 
officer, at the expiration of his term of office, to compel 
the performance of an official duty, it is proper to re¬ 
vive the proceeding against the successor in office. In¬ 
deed, such practice is regarded as necessary for the ad¬ 
ministration of justice in view of the changes which 
are of frequent occurrence in public offices. So when 
the object of proceedings is mandamus against a county 
officer to enforce a right against the county through such 
officer, the proceedings do not abate by the expiration 
of the term of office. In such case the action is regarded 
as being against the office to compel the performance of 
a duty devolving upon it regardless of the incumbent. 
And when a peremptory mandamus has been awarded 
against a public officer for the performance of an official 
duty, but his term of office has expired and the court 
may grant an alias peremptory writ to his successor in 
office for the performance of the required act.” 

* * * We, consequently, conclude that where a 

proceeding is against an officer of a municipality for 
the enforcement of a right of a debtor against a munici¬ 
pality, the proceeding does not abate by the resignation, 
removal or expiration of term of the officer, but that it 
may be enforced against his successor or successors. 




The abatement statutes and rule 25 (d) do not apply to actions 
such as here which are in fact by the United States as such 

Preliminarily, it should be noted that Rule 25 (d) tjaken 
literally does not support the action of the court below, j The 
Rule merely states that a successor in office may be substifuted 
as a party if the need therefore is shown within six months jfrom 
the time he takes office. It does not say the action abates in 
the event no such substitution is effected or that the action 
should be dismissed. Cf. in this respect Rule 25 .(a) which 
expressly provides for dismissal as to a deceased party ifi the 
event substitution is not timely effected. Accordingly, while 
the express language of Rule 25 (d) might be read to bar! sub¬ 
stitutions of any of Bowles’ successors after the expiration of 
six months from the date the final successor, Porter, took Office, 
nevertheless that language does not abate the suit or preclude 
its continuance by the United States, the real plaintiff, in its 
own name. As a practical matter, it is obvious that the! con¬ 
cept of abatement can only be derived by reference td the 
abatement statutes, the predecessors of Rule 25 (d). Conse¬ 
quently, it follows that the full significance and application 
of Rule 25 (d) can only be understood by recourse to its histori¬ 
cal origins. 

In this connection, we shall show that the so-called abate¬ 
ment statutes from which Rule 25 (d) derives, were enicted 
solely to offer a remedial solution for the previously existing 
common law rule that personal actions by or against public 
officers abated upon their death or other departure from office, 
and that the statutes and the Rule have no application to 
actions such as here, which are an integral function of the office 
and in essence by the Government as such. 

In the Butterworth case, cited supra, p. 12, which was a) suit 
to compel the Commissioner of Patents to issue a patent and 
during the course of which the originally named officer defend¬ 
ant died, the Supreme Court, observing the established comjmon 
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law distinction between suits brought by or against a public 
officer as an individual and those which, although nominally 
by or against an officer, were in fact by or against the office as 
such, held, on authority of its early decision in Thompson v. 
United States, that the suit abated because it was against the 
Commissioner of Patents as an individual. At the conclusion 
of its opinion the Court stated (169 U. S. at 605): 

In view of the inconvenience, of which the present 
case is a striking instance, occasioned by this state of 
the law, it would seem desirable that Congress should 
provide for the difficulty by enacting that, in the case of 
suits against the heads of departments abating by death 
or resignation, it should be lawful for the successor in 
office to be brought into the case by petition, or some 
other appropriate method. 

Promptly following that suggestion, Congress passed the first 
abatement statute, the Act of February 8, 1899, c. 121, 30 Stat. 
822, which provided: 

That no suit, action, or other proceeding lawfully 
commenced by or against the head of any Department 
or Bureau or other officer of the United States in his 
official capacity, or in relation to the discharge of his 
official duties, shall abate by reason of his death, or the 
expiration of his term of office, or his retirement, or 
resignation, or removal from office, but, in such event, 
the Court, on motion or supplemental petition filed, at 
any time within twelve months thereafter, showing a 
necessity for the survival thereof to obtain a settlement 
of the questions involved, may allow the same to be 
maintained by or against his successor in office, and the 
Court may make such order as shall be equitable for the 
payment of costs. 

That statute was obviously intended only to remedy the 
common law rule, noted in the Butterworth case, whereby 
personal actions by or against a public officer abated upon his 
death or other separation from office; the statute was not in¬ 
tended to affect the rule as to suits which were in substance 
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by or against the office as such, for which such a remedial 
statute was not required. Cf., e. g., Murphy v. Utter, 1&6 U. 
S. 95; Ex parte La Prade, 289 U. S. 444, 456-^457. This {s ap¬ 
parent from the very terms of the 1899 Act. Thus, the statute 
stated “that no suit * * * shall abate” by reason qf the 

death or other separation from office. The remedy thus pro¬ 
vided w’as totally unnecessary with respect to suits which, 
though nominally otherwise, were in fact by or agains^ the 
office, for such actions had never abated prior to the statute. 
Moreover, the statute provided for continuation of actions 
against a successor in office upon a “showing [of] a necessity 
for the survival thereof.” That language, consonant witlji the 
rationale of the common law distinction between personal 
suits and those in fact by or against the office as such, obviously 
treats only with the former class of actions where, in the event 
that a successor does not adopt the personal attitude of the 
officer originally sued, no need for continuance against the 
successor suggests itself. Cf. Ex parte La Prade, supra J 289 
U. S. at 458-459. If the statute had been intended to a^ply 
to lawsuits which were in fact by or against the office or gov¬ 
ernmental authority as such—which needed no such statute 
to assure their maintenance, because at common law they sur¬ 
vived death or separation from office—no such provision for a 
showing of necessity for continuance would have been neces¬ 
sary. Furthermore, if the statute were construed as applying 
to suits in fact by or against the office, it would, instead of 
advancing procedural rules, have worked a major substaiitive 
and limiting change in the then existing law with respecjt to 
such actions. Such a vital change, if intended, certainly would 
have been noted in enacting the statute; yet research has dis¬ 
closed no evidence that any such thought was in the minds of 
the framers. 

Thus, it seems clear that the Act of February 8, 1899, was 
applicable only to such actions as would have abated at com¬ 
mon law. See Ex parte La Prade, supra; Irvin v. Wright, 258 
U. S. 219; Marshall v. Dye, 231 IJ. S. 250; Murphy v. Utter, 
186 U. S. 95. The Act of February 8, 1899, was amended in 
1925 as part of the revision and amendment of the Judicial 
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■Code. Section 11 of the Act of February 13, 1925 (c. 229. 
43 Stat. 941. 28 U. S. C. 780), amended the Act of 1899 so as 
to provide that: 

(a) Where, during the pendency of an action, suit, 
or other proceeding brought by or against an officer of 
the United States, or of the District of Columbia, or 
the Canal Zone, or of a Territory or an insular posses¬ 
sion of the United States, or of a county, city, or other 
governmental agency of such Territory or insular pos¬ 
session, and relating to the present or future discharge 
of his official duties, such officer dies, resigns, or other¬ 
wise ceases to hold such office, it shall be competent for 
the court wherein the action, suit, or proceeding is 
pending, whether the court be one of first instance or 
an appellate tribunal, to permit the cause to be con¬ 
tinued and maintained by or against the successor in 
office of such officer, if within six months after his death 
or separation from the office it be satisfactorily shown 
to the court that there is a substantial need for so con¬ 
tinuing and maintaining the cause and obtaining an 
adjudication of the questions involved. 

(b) Similar proceedings may be had and taken where 
an action, suit, or proceeding brought by or against an 
officer of a State, or of a county, city, or other govern¬ 
mental agency of a State, is pending in a court of the 
United States at the time of the officer’s death or sepa¬ 
ration from the office. 

While the phraseology of the 1925 Act differs somewhat from 
the Act of 1S99, its legislative history clearly reveals that it 
was not intended to work any substantive change in the opera¬ 
tive effect of the Act of 1899, and that its only substantive pur¬ 
pose was to enlarge the application of that statute to cover a 
greater number of federal officers and also to cover state and 
municipal officers. See Ex parte La Prade, 289 U. S. 444, 
456-457. 

Prior to the 1925 enactment, the Supreme Court in Irvin v. 
Wright, 258 U. S. 219, 222, pointed out, in much the same 
fashion as it had in the Butterworth case, that the Act of 1899, 
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which had been enacted to correct the common law n^ile of 
abatement as to personal actions against a federal officeih was 
deficient in that it did not apply with respect to similar suits 
by or against state officers. In response to this suggestion 
noted by the Supreme Court, Section 11 of the 1925 Ac^ was 
adopted. The statute was prepared by the members cjf the 
Supreme Court of the United States who prepared a section 
by section analysis of the bill for use by the committee of 
Congress.’ 5 With regard to the abatement provision, the anal¬ 
ysis stated: 

The authority now given by the Act of February 8, 
1899 (30 Stat. 822), to substitute for the head of any 
department or bureau or other officer of the Ujnited 
States his successor in office where, during the pendency 
of any suit by or against such officer, the latter dies, re¬ 
signs or otherwise vacates his office, is extended by para¬ 
graph (a) so as to apply to any officer of the District 
of Columbia, of the Canal Zone, of a territory or insular 
possession of the United States, pr of a county, city or 
governmental agency of such territory or insular 
possession # * *. 

This provision for substitution applies only to ^uits 
relating to the present or future discharge by thej offi¬ 
cer of his official duties. Such suits, unless falling within 
the limited class defined in the Act of 1899, must in njiany 
instances be dismissed * * * (Senate Hearing^ op. 
cit. fn. 12, pp. 16-17). 

Thus, it seems clear that the only substantive change worked 
by the Act of 1925 in amending the Act of 1899 was to en¬ 
large the category of officers covered, but not to affect the 
types of actions for which the remedial solution was offered. 

“ See testimony of Mr. Justice Van Devanter before Senate Committee on 
the Judiciary, 68th Cong., 1st sess., on S. 2000, a bill to amend the Judicial 
Code, etc. Government Printing Office, Feb. 2, 1924, p. 27. Said Senator 
Cummins: "I submit for the record to be incorporatd herein, a copy of 
Senate Bill 2000 and an analysis and a review of its provisions and also 
a copy of Senate Bill 2061. Both the analysis and the review were prepared 
by members of the Supreme Court for the use of the Committee on the 
Judiciary.” Senate Hearing, page 1. 
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In short, under the 1925 Act, as under the 1899 Act, suits such 
as that here, which would not at common law have abated, 
remained unaffected by the new procedural provision for 
substitution. 

The next step in the development of the abatement and sub¬ 
stitution rule w’as the promulgation of Rule 25 (d) of the 
Federal Rules of Civil Procedure (supra, p. 3). That Rule, as 
shown by the official notes of the draftsmen, was taken from 
the abatement statute (Section 11, Act of February 13, 1925, 
supra, p. 18). The only material change effected by the Rule 
was to provide that the substitution was to be made within a 
specified period after the successor took office, rather than, as 
under the statutes, after the separation from office of the officer 
in whose name the suit was carried. 

The change in language on which the court below relied, 
reading “When an officer of the United States * * * is a 

party to an action,” in contradistinction to the language of the 
statute reading “Where during the pendency of an action 
* * * brought by or against an officer of the United States,” 

does not, we believe, denote any intent to alter the essential 
character of the predecessor statute. Assuming, as we believe 
we have established, that the abatement statute was not in¬ 
tended in any way to affect suits like the present one which 
would not have abated at common law, it cannot be contended 
that such an insignificant shift in language was intended to re¬ 
sult in the abatement of suits which would not have abated 
prior to the Rule. Had such a vital and far-reaching change 
been intended by the draftsmen of Rule 25 (d), it certainly 
would have been mentioned in their official notes. Moreover, 
from the language of the Rule and from the official notes, there 
are clear indications that the draftsmen of the Rule, like, the 
draftsmen of the abatement statutes, were thinking only of 
suits which abated at common law because they arose out of the 
personal performance of office. In the first place, the Rule itself 
requires, as did the statutes, a showing of substantial need for 
continuing and maintaining the action for which substitution 
is desired, and it states that such need may be shown “by 
supplemental pleading that the successor of an officer adopts 
or continues or threatens to adopt or continue the action of his 
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predecessor.” In explaining this provision of the Rujle, the 
draftsmen referred in their official notes to the La Prade case, 
cited supra. That case dealt with the question of substitu¬ 
tion of a successor state officer as defendant, where the sijiit was 
predicated on the original officer’s alleged unconstitutional 
actions and where there was no allegation th&t his successor in 
office, whom the plaintiff desired to substitute, would continue 
the same activity. Obviously, as we have noted in ofir dis¬ 
cussion of the 1899 statute, references of that character deal 
only with suits of a personal character and not actions Jin fact 
by or against the office, for in the latter class of cases, tljue law¬ 
suit is a continuing function and duty of the office, unaffected by 
the personal attitudes of successors in office. Moreovef, since 
the lawsuits are brought as a function and duty of the| office, 
under statutory authority, there would appear to be nojreason 
whatsoever to require that each successor in office should have 
to reestablish the need for maintenance of such action^. 

IV 

Any possible doubts as to the application of Rule &> (d) 

should be resolved in favor of the permanent interests of 

the United States 

While by reason of the foregoing analysis we think it clear 
that governmental treble damage actions are not controlled by 
Rule 25 (d) nor abated by failure to comply with its provisions, 
nevertheless, that position should be adopted, in view of the 
paramount interests of the United States, unless Rule 25 (d) 
is susceptible of no other construction than that adopted by 
the court below. 

We recognize, of course, that a few courts have resolyed the 
question in the same fashion as the court below. See cifations 
in opinion below, fn. 2, at R. 9. However, an analysis of these 
cases discloses that they rest primarily upon a superficial ad¬ 
herence to the naked language of the Rule without an|y con¬ 
sideration of the substantial and persuasive history which, as 
we have already noted, compels the construction and a 
tion here advanced. They fail to appreciate that “The 
as well as the letter of the law is a guide to decision. Resort to 
the policy of a law may be had to ameliorate its seeming parsh- 


^plica- 

policy 



ness or to qualify its apparent absolutes as Holy Trinity Church 
v. U nited States, 143 U. S. 457 illustrates.” Markham v. Cahill, 
326 U. S. 404, 409. Moreover, it will be found that these rul¬ 
ings are premised upon decisions, such as that of the Supreme 
Court in Fix v. Philadelphia Barge Co., 290 U. S. 530, 16 which, 
upon analysis, appear to involve personal suits which at com¬ 
mon law would have abated and which, therefore, are of the 
class for which the statutory remedy was intended. By fail¬ 
ing to give appropriate consideration to the history of Rule 25 
(d), these decisions result in an ironic distortion of the reason 
and purpose of the abatement statutes and the Rule, for a de¬ 
vice which was intended to reduce common law procedural im¬ 
pediments to certain classes of actions against public officers 
is now so applied as to abate governmental suits which at com¬ 
mon law would have survived successions in office and for which 
a procedural remedy was not needed nor intended. 

Before any such procedural throw-back is established, we 
submit that full consideration ought to be given the vital inter¬ 
ests of the Government thereby destroyed, for it is axiomatic 
that those interests ought not to be prejudiced unless the rule 
in question was plainly intended to operate as against the Gov¬ 
ernment itself. While no precise statistics are available, our 
experience indicates that hundreds, if not thousands, of cases 
involving millions of dollars will be affected by resolution of 
the issue here presented. Accordingly, we suggest that, unless 
Rule 25 (d) is susceptible of no other construction than that 
adopted below, it should be applied so as not to impair or 
destroy the substantial interests of the United States here in¬ 
volved. Cf., e. g., United States v. Summerlin, 310 U. S. 414; 
Liehes v. Commr. of Internal Revenue, 63 F. 2d 870 (C. C. A. 9). 
Certainly no prejudice to the defendants in these cases will 
result except to deny them the right to dismissal by reason of 
a questionable procedural contention and require that the 

18 Fix v. Philadelphia was a suit upon a surety bond in favor of the Col¬ 
lector of Internal Revenue, involving only the question whether, even though 
the original action abated, the cause of action survived and could form the 
basis of a new suit. As the Supreme Court noted following the established 
common law rule as to personal actions against a public officer, a suit on 
the bond “* * * does not survive the death or resignation of the officer 

by or against whom it has been brought.” 



cases be disposed of on their merits. Moreover, whpn it is 
remembered that 0. P. A., like many governmental agencies, 
was involved in thousands of lawsuits at a time, it is question¬ 
able whether any useful purpose would have been served by 
effecting numerous substitutions required by the rapid turnover 
of Administrators, particularly where at no time can jthe de¬ 
fendants have been misled as to the character of the suits or as 
to the fact that their maintenance could not and should not 
be affected by these shifts in office. 

V 

The United States should be substituted as plaintiff in name 

as well as in fact 


While apart from the question of abatement discussdd here¬ 
inabove, we believe there can be no serious suggestion that the 
United States cannot be substituted as plaintiff hereiji in its 
own name, we shall briefly discuss the reason and authority for 
such substitution. 

Preliminarily, it should be noted that, aside from thq abate¬ 
ment question, substitution of the United States as plaintiff in 
these treble damage cases has been allowed by all the federal 
courts in which motions to that effect have been mac^e since 
the Department of Justice took over such litigation. That 
action is clearly supported by the provisions of the Emergency 
Price Control Act and applicable executive orders. Section 
205 (e) of the Act provides that if the purchaser does dot sue 
within 30 days from the date of the violation, “the Adminis¬ 
trator may institute such action on behalf of the United States.” 
Relying on that provision and a related provision in ^ection 
104 (a) of the Act (50 U. S. C., Supp. V, 921 (a)), it w^s con¬ 
cluded in the early days of O. P. A. that treble damage actions 
could be instituted in the name of the particular Administrator 
then in office in his official capacity as such. The instajit case 
is an example of such action. These cases have, by virtue of a 
specific provision of the Act (Section 1 (d), 50 U. S. Cj App., 
Supp. V, 901 (b)), survived the expiration of the Act. Cqngress 
has so willed it. However, the office of Administrator no longer 
exists, its functions having been terminated with the dqath of 
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O. P. A. We have, therefore, a hiatus in the statute, for the 
officer who was empowered to sue on behalf of the United States 
has ceased to exist, but the right of action continues. 

In these circumstances, and particularly since the United 
States is by the terms of the statute the real plaintiff in in¬ 
terest, it seems clear that the suits should be continued in the 
name of the United States. 17 Cf. Federal Housing Administra¬ 
tion v. Burr, quoted supra, p. 7. See also 7 Ops. A. G. 50, 
stating that while Congress, if it chooses, may make provision 
for suits to be brought in the name of a public officer “as the 
general rule, all suits in behalf of the United States are to be 
in the name of the United States.” Since Congress made no 
provision for the name in which treble damages should be car¬ 
ried after termination of the office of Administrator, it seems 
clear that the general rule, as described above, should be fol¬ 
lowed. This conclusion is buttressed by the terms of the 
executive order which, following provisions for the termina¬ 
tion of the 0. P. A. authority of Philip Fleming as Adminis¬ 
trator of the Office of Temporary Controls, transferred to the 
Attorney General and the Department of Justice the duty of 
supervising, coordinating, conducting, maintaining or defend¬ 
ing all 0. P. A. litigation. That order (Executive Order 9842, 
12 Fed. Reg. 2646, April 25, 1947, effective June 1, 1947) 
authorized and directed the Attorney General to conduct such 
litigation “in the name of the United States or otherwise as 
permitted by law.” 

The original purpose of serving judicial and administrative 
convenience by carrying such litigation in the name of the 
Administrator in office can no longer be served, since the office 
of Administrator no longer exists. Moreover, since the Ad¬ 
ministrator no longer exists and has no interest whatsoever in 
the present litigation, it would be anomalous to continue to 
maintain the suit in his name. In these circumstances, there 
is no longer any reason not to carry the suit in the name of 

17 In granting the motion of the United States to be substituted as 
Plaintiff in the case of Fleming v. Hardin (No. 1174S, motion granted July 
7, 1947), the Circuit Court of Appeals for the Fifth Circuit stated: “It ap¬ 
pearing that the appellant is no longer in office, and has no successor, and 
that the United States is and has always been the true party in interest, 
the motion to substitute the United States as appellant is hereby granted.” 
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the United States, which has always been the real plaintiff in 
interest. 

We should like to note, however, that our motion for Substi¬ 
tution of the United States as plaintiff in name as well as in 
fact is not made because we feel required to do so. F<j)r the 
reasons assigned earlier in this brief, we submit thalt the 
action has never abated by reason of a failure to make timely 
substitutions under Rule 25 (d) of the Federal Rules of Civil 
Procedure, and therefor the suit could, if the Court so chooses, 
be carried on in its original name so as not to defeat th^ con¬ 
gressional mandate that the suit shall survive termination of 

O. P. A. We move this substitution solely and exclusively 
to serve the convenience of the parties and the Court, sj> that 
it will be clear the suit is now carried on by the normal law 
officers of the United States, the original representative, 0. 

P. A. and its Administrator, having ceased to exist. 

George Morris Fay, 

United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 

j 

Sheldon E. Bernstein, j 
Attorney, Department of Justice. 

September 1947. 
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1* In the District of the United States 

for the District of Columbia 

i 

Civil Action No. 28430 

Chester Bowles, Administrator. Office of Price Admin¬ 
istration, Federal Office Building No. 1, 2d AijfD D 

Streets SW., Washington, D. C., plaintiff 

v. 

I 

Sam Seigel and Berry G. Wright. Copartners, Trading as 

7 ■ i 

Wright Beef Company, 1254 4th Street NE., Washing¬ 
ton, D. C., defendants 

Filed April 7, 1945. Charles E. Stewart, Clerk. 
complaint for injunction and to recover treble damages 

UNDER THE EMERGENCY FRICE CONTROL OF 1942 I 

1. Plaintiff, Chester Bowles, brings this action as Adniinis- 
trator of the Office of Price Administration, and on behalf of 
the United States. 

2. Defendants are copartners trading as Wright Beef Com¬ 
pany, 1254 4th Street NE., Washington, D. C., and are engaged 
in the wholesale sales of meat and meat products. 

3. Jurisdiction of this action is conferred upon this Court 
by Section 205 (e) of the Emergency Price Control Acpt of 
1942, as amended (Public No. 421, 77th Cong., 2nd SessL, 56 
Stat. 23; Public L. 383, 78th Cong., 2d Sess.), hereinafter called 
the “Act.” 

4. Pursuant to the provisions of Section 2 (a) of the Act 
the Price Administrator issued and there was published in! the 
Federal Register Revised Maximum Price Regulation No. [169, 
effective December 16. 1942 (7 F. R. 10381), hereinafter! re¬ 
ferred to as the “‘Regulation.” which regulation, as amended, 
has remained in full force and effect at all times since said 
effective date. 

^Numbers indented at left margin of this Appendix are Record [page 
numbers. 
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5. In the judgment of the Administrator, defendants have 
engaged in acts and practices which constitute a violation of 
Section 4 (a) of the Act as more particularly set forth in Para¬ 
graph 6 hereof, and therefore, pursuant to Section 205 (a) of 
the Act, the Price Administration brings this action to enforce 
Section 4 (a) of said Act and said Regulation. 

2 6. Defendants have violated said regulation in the 

following particular: 

(a) Defendants have continuously and repeatedly since 
April 1. 1944, up to and including the date of the filing of this 
complaint, sold beef at prices in excess of the lawful ceiling 
prices established by said regulation. 

7. On information and belief, the plaintiff alleges that de¬ 
fendants have sold to divers persons in and around the District 
of Columbia meat by demanding the cash payment of moneys 
in excess of the lawful ceiling prices and plaintiff further, on 
information and belief, alleges that defendants’ overcharges to 
its customers who purchased for use and consumption in the 
course of trade and business have amounted, within one year 
next preceding the date of the filing of this complaint, to 
$382,200 and that three times said amount is $1,146,600. 

Wherefore, the premises considered, the plaintiff demands: 

1. A judgment on behalf of the United States in the sum of 
$1,146,600 together with lawful interest and the cost of this 
proceeding. 

2. That the court issue an order directed to the defendants, 
their agents, employees, and servants and all persons in active 
concert or participation with them, or any of them, jointly and 
severally, restraining the defendants from selling, delivering, 
or offering to sell or deliver any beef or other meat products 
at prices in excess of the maximum prices established for such 
commodities by the applicable maximum price regulation. 
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3. Such similar, other, and further relief as may be jqst and 
equitable under the circumstances. 

Carl W. Berueffy, 

Carl W. Berueffy, 

District Enforcement Attorney, 

J. Grahame Walker, 

J. Grahame W 7 alker, 

Enforcement Attorney, 

F. L. Williamson, 

F. L. Williamson, 

Enforcement Attorney, 

Attorneys for the Plaintiffs, Office of Price Admin¬ 
istration, District of Columbia Office, 5601 Connect¬ 
icut Avenue NW. 

3 In the District Court of the United States 

for the District of Columbia 


Civil Action No. 28430 


Bowles, Admn., 
vs. 

Berry W’right, et al 

Filed March 14, 1946. Charles E. Stewart, Clerk. 

The Clerk of said Court will please enter the above entitled 
action dismissed as to Berry Wright only. 

J. Grahame Walker, 

5601 Conn. Ave., 
Attorney for plaintiff. 
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4 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 28430 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, Federal Office Building No. 1 , 2nd and D 
Streets SW., Washington, D. C., plaintiff 

v. 

Sam Seigel, and Berry G. Wright, Co-partners. Trading as, 
Wright Beef Company, 1254— 4th Street NE., Wash¬ 
ington, D. C., DEFENDANTS 

Filed April 11, 1946. Charles Stewart, Clerk. 

ANSWER OF SAM SEIGEL TO COMPLAINT FOR INJUNCTION AND TO 
RECOVER TREBLE DAMAGES UNDER THE EMERGENCY PRICE CON¬ 
TROL OF 194 2 HERETOFORE FILED HEREIN 

Leave of Court being first had and obtained, the defendant, 
Sam Seigel, answers the complaint for injunction heretofore 
filed herein as follows: 

1. This defendant admits the allegation contained in para¬ 
graph (1) of said complaint. 

2. This defendant, as to the allegation contained in para¬ 
graph (2) of said complaint, states that he was a limited partner 
of Berry G. Wright, trading as Wright Beef Company, 
1224—4th St. NE., Washington. D. C., and that he had no 
knowledge of the actual prices at which sales of meat and meat 
products were made by the above-described Wright Beef Com¬ 
pany, that his rights and duties under his arrangement with 
Berry G. Wright gave him no authority or control over the 
operations of the Wright Beef Company. 

3. This defendant admits allegations of paragraph (3) of 
said complaint. 

4. This defendant admits the allegations contained in para¬ 
graph (4) of said complaint. 

5. This defendant denies that he, as a partner or otherwise, 
has ever engaged in any acts or practices which constitute a 
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violation of Section 4—A of the “Act” as more particularly set 
forth in paragraph (6) of said complaint. 

5 6. This defendant denies that he violated at any tiine or 

place, as a partner or otherwise, the regulation more par¬ 
ticularly described in paragraph (4) of said complaint, or in the 
particular way set forth in paragraph (6) of said complaint. 
Further answering the allegations contained in paragraph (6) 
of said complaint, this defendant states that as a partner df said 
Berry G. Wright or otherwise, he never had knowledge df any 
violation of said regulations, and further states that at nc| time 
did he receive any benefit, financial or otherwise, from any 
alleged violation of said regulation; that from the nature jof his 
relationship with Berry G. Wright, he was in no position of 
authority to know of the existence, or to prevent the dccur- 
rence, of any sales of meat or meat products at prices higher 
than the legal ceiling. 

7. This defendant denies the truth of all allegation^ con¬ 
tained in paragraph (7) of said complaint. 

Wherefore, the premises considered, this defendant demands 
that said complaint be dismissed as to this defendant. 

Samuel Seigel, 

By CPC 

Charles Patrick Clark, 

By Charles Patrick Clark, 

His Attorney. 

Whose address is Suite 404, 1700 Eye St. NW., Washington, 
D. C. Whose phone number is NAtional 6677-6678. 

I certify that I have sent a copy of this answer to J. Grahame 
Walker, Esq. District Enforcement Attorney, Office of IPrice 
Administration, whose address is: 5601 Connecticut Avfenue, 
NW., Washington 15, D. C., on April 9, 1946, properly 
addressed. 

Charles Patrick Clark. 

Charles Patrick Cla^k. 
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6 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 28430 

Chester Bowles. Administrator, Office of Price Admin¬ 
istration, PLAINTIFF 

VS. 

Sam Seigel et al., defendant 

Filed April 18, 1947. Charles E. Stewart, Clerk. 
motion to abate and dismiss the action 

Comes now the Defendant, Sam Seigel, and respectfully 
move the Court to abate the action and dismiss the proceedings 
in the above entitled cause for the following reasons: 

The present action was originally brought by Chester Bowles, 
as Administrator of the Office of Price Administration on the 
7th day of April, 1945. Chester Bowles, however, resigned that 
office, effective February 25, 1946, and was succeeded by Paul 
A. Porter. Mr. Porter was inducted into office on February 
26, 1946. Since that time Mr. Porter too has resigned. 

Although more than a year has elapsed since the effective date 
of Chester Bowles’ resignation, no effort has been made to sub¬ 
stitute parties plaintiff in accordance with Section 780 of Title 
28, U. S. Code, and Rule 25 of the Federal Rules of Civil Pro¬ 
cedure, which provides that for a cause of action to survive the 
resignation or death of a public officer who is party plaintiff in 
said cause that such officer’s successor, within six months after 
separation from the office by his predecessor, shall move for a 
substitution of parties and show unto the court that there is a 
substantial need for continuing and maintaining the cause of 
action and obtaining an adjudication of the questions involved. 
Unless this is done, the action abates and must be dismissed 
upon motion of the other party. 

Buckley & Danzansky, 

By Joseph B. Danzansky, 

By Bernard Margolius, 

Bernard Margolius, 

Attorneys for Defendant, 

1406 G Street, NW., Washington, D. C. 
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7 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 28430 

Chester Bowles, Administrator, Office of Price Admin¬ 
istration, PLAINTIFF 

V. 

Sam Seigel and Berry G. Wright, Co-Partners, Trading as 
Wright Beef Company, defendants 

Filed July 10, 1947. Charles E. Stewart, Clerk. 

MEMORANDUM 

Morris, J. On April 7, 1945, the plaintiff instituted thi^ ac¬ 
tion seeking injunctive relief and the recovery of treble damages 
under the Emergency Price Control Act of 1942. On Juijie 4, 
1945, this Court, acting through Mr. Justice McGuire, granted a 
preliminary injunction. On March 15, 1946, a dismissal was 
entered as to the defendant Berry Wright, and on April 11, lj946, 
an answer was filed on behalf of the defendant Sam Seigel. On 
April 18, 1947, the defendant Sam Seigel moved for a dismissal 
of the action upon the ground that the plaintiff Chester Bopvles 
resigned as Administrator of the Office of Price Administration 
effective February 25,1946, and was succeeded by Paul A. jPor- 
ter, who was inducted into office on February 26,1946, and 
then the said Paul A. Porter has resigned, and that at no ^ime 
since the resignation of the said Chester Bowles has there teen 
any substitution of his successor, nor any showing made that 
there is a substantial need for continuing and maintaining this 
cause of action and obtaining an adjudication of the questions 
involved. It is insisted by this motion that, under the provi¬ 
sions of Section 7S0 of Title 28, U. S. Code, and Rule 25 o^ the 
Federal Rules of Civil Procedure, this action should! be 
dismissed. 

Rule 25 (d) of the Federal Rules of Civil Procedure is qubted 
in the margin. 1 There can be no doubt that, in so far as pere 

1 Rule 25. Substitution of Parties. 

(d) PUBLIC OFFICERS; DEATH OR SEPARATION FROM OFFICE. 
When an officer of the United States, the District of Columbia, a state, ccjunty, 
city, or other governmental agency, or any other officer specified in the Act 
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material, such rule supersedes Section 780, Title 28, U. S. 
8 Code. From the language of the rule and its antece¬ 
dent statutes, it would seem clear that the Congress re¬ 
quired a successor of an officer of the Government, who had in¬ 
stituted an action, to make a showing that said action should be 
maintained within a stated period in order to be substituted 
therein and continue the action to a conclusion. In opposition 
to the motion at the hearing and by memorandum filed subse¬ 
quent thereto, William E. Remy, Deputy Commissioner for 
Enforcement, David London, Director, Litigation Division, 
and Albert M. Dreyer, Chief. Appellate Branch, Office of Price 
Administration, Office of Temporary Controls, insist that Rule 
25 (d) and its antecedent statutes have no application to a 
case where the suit is brought by an officer of the Government 
in the performance of a duty pertaining to the office, but has 
application only to an action which is against the officer as an 
individual to compel the performance of some duty resting 
upon him. The basis for this contention is that in the former 
the action would not abate at common law, whereas in the 
latter it would, either upon the death or resignation of the 
officer; and that the statutes and the rule were designed to 
enable an action which would abate to continue, and were not 
designated to affect on action that would not abate. 

Whatever may have been the occasion for the original act, 
out of which the subsequent act and the present rule developed, 
the language employed in said statutes and the rule expressly 
applies to an action which “may be continued and maintained 

of February 13,1925, c. 229, Sec. 11 (43 Stat. 941), U. S. C., Title 28, Sec. 780, 
is a party to an action and during its pendency dies, resigns, or otherwise 
ceases to hold office, the action may be continued and maintained by or 
against his successor, if within 6 months after the successor takes office it is 
satisfactorily shown to the court that there is a substantial need for so 
continuing and maintaining it. Substitution pursuant to this rule may be 
made when it is shown by supplemental pleading that the successor of an 
officer adopts or continues or threatens to adopt or continue the action 
of his predecessor in enforcing a law averred to l>e in violation of the 
Constitution of the United States. Before a substitution is made, the 
party or officer to be affected, unless expressly assenting thereto, shall be 
given reasonable notice of the application therefor and accorded an oppor¬ 
tunity to object. 
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by * * his successor.’’ It seems clear that, when Ian 
officer of the Government institutes an action relating to 

9 his duties as such officer, his successor is charged with the 
responsibility of determining whether or not such actipn 

should be continued, and if he so determines, it is his duty to 
make the showing required by the rule so that he may be sub¬ 
stituted and may continue the action, and that, if he does rjot 
do so, the action cannot be continued and maintained. Certain 
decisions which support this view are cited in the margin. 2 Tlhe 
case chiefly relied upon by the opponents of the motion is that'of 
Porter v. Maule, et al. (C. C. A. 5th), 160 F. (2d) 1. In that 
case, within the period of six months after Paul Porter, t^ie 
successor of Chester Bowles, resigned, had entered upon ijiis 
duties, upon order of the District Court, he was substituted as 
party plaintiff in the place of Bowles. Although the opinion 
adopts the view urged in opposition to the motion here that the 
cause did not abate by reason of the resignation of Bowles, jts 
authority for the construction of the rule is, in my opinion, seri¬ 
ously impaired because the rule was there complied with |in 
effecting a substitution within the six months’ period. The 
Court there seems to consider that, if the rule were given effect, 
the fact that substitution had not been made prior to the ent^y 
of judgment in the District Court would render that judgmeht 
a nullity notwithstanding substitution was thereafter made 
within the required period. Such a construction of the rple 
is not, however, necessary as under it the case is kept alive unjtil 
the period for substitution has expired. It seems to hue 

10 that the construction given by the Circuit Court of Ap¬ 
peals for the Tenth Circuit in the cases of State of Okla - 

1 Port(-r, Price Admr., OPA v. Goodwin, et al. (W. D. Mo.), OS Fed. Suip. 
949; Black Clawson Co., et al. v. Robertson, et al., 03 App. D. C. 236, 71 F. (2a) 
536; Martin v. Coe . 6"> App. D. (". 349, 83 F. (2d) 600; Becker Steel Co. \of 
America v. Hicks, et al. (S. D. N. Y. >, 1 Fed. Supp. 300; State of Oklahoma 
ex rel. Vassar, Co. Atty. v. Missouri-Kansas-Texas R. Co. (W. D. Okla.), 29 
Fed. Sup. 968; State of Oklahoma ex rel. McVey, Co. Attn. v. Maynolia Petro¬ 
leum Co., et al. (C. C. A. 10th), 114 F. (2d) 111; State of Oklahoma ex rel. 
Phillips, Governor of Oklahoma v. American Book Co., et al. (C. C. A. lOtli), 
144 F. (2d) 58T>; and Bowles, Price Adm'r. v. Ohlhuusen (N. D. Ill.), 71 Fed. 
Supp. 199. 
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homo, ex rel. McVey, Co. Atty v. Magnolia Petroleum Co., 
114 F. (2d) 111 and State of Oklahoma ex rel. Phillips, Gov¬ 
ernor of Oklahoma v. American Book Co., et al., 144 F. (2d) 
585, even as applied to state officers, is the construction con¬ 
templated by the authors of the rule. The Supreme Court in 
the recent cases of Fleming, Temporary Controls Administrator 
v. Mohawk Wrecking and Lumber Co. and Raley, et al. v. 
Fleming, Temporary Controls Administrator, Nos. 583 and 512, 
October Term, 1946, in determining that Fleming is a successor 
in office of Porter and may be substituted as a party under the 
rule here involved, said: “The rule requires a showing of ‘sub¬ 
stantial need’ for continuing and maintaining the action.” 
This clearly negatives the contention of opponents of the 
present motion that no substitution under the rule is necessary 
for the continuance and maintenance of the action. 

The motion to dismiss is granted. 

Jas. W. Morris, Justice. 

July 10, 1947. 

11 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 28430 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, PLAINTIFF 

V. 

Sam Seigel and Berry G. Wright, Co-partners, Trading as 
Wright Beef Company, defendants 

Filed July 18,1947. Charles E. Stewart, Clerk. 

order 

This cause having come on for hearing upon the Motion 
to Abate and Dismiss the Action, filed by defendant, Sam 
Seigel, and the opposition thereto, and after full hearing 
thereon, 

It is by the Court this 17th day of July 1947, 
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Ordered, adjudged, and decreed that the Motion to Aba|te 
and Dismiss the Action be and hereby is granted and the cause 
is hereby dismissed. 

Jas. W. Morris, Justice .j 

12 In the District Court of the United States for the 

District of Columbia 

Civil No. 2S430 

Chester Bowles, Administrator, Office of Price Admin¬ 
istration, PLAINTIFF 

VS. 

Sam Seigel and Berry G. Wright, Co-partners, Trading as 
Wright Beef Company, defendants 

Filed July 18, 1947. Charles E. Stewart, Clerk. | 

notice of appeal 

Notice is hereby given this 18th day of July 1947, that The 
United States, the real party in interest in the above entitled 
case, hereby appeals to the United States Court of Appealls 
for the District of Columbia from the judgment of this Couk 
entered on the 17th day of July 1947 in favor of the defendant, 
Sam Seigel against the plaintiff. 

George Morris Fay, 

By: Charles B. Murray, 

Attorney for the appellant, 

United States Attorney, j 
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13 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 2S430 

Chester Bowles, Administrator. Office of Price Admin¬ 
istration, plaintiff 

V. 

Sam Seigel and Berry G. Wright, Co-partners, Trading as 
Wright Beef Company, defendants 

Filed July 18, 1947. Charles E. Stewart, Clerk. 


statement of points 


Comes now the United States Attorney, for the plaintiff in 
the above entitled case, and states that the following points 
will be relied on in this appeal: 

1. The Court erred in holding that Rule 25 (d), Federal 
Rules of Civil Procedure, applies in this case. 

2. The Court erred in granting the Motion to Dismiss. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Sidney S. Sachs, 

Sidney S. Sachs, 

Assistant United States Attorney. 


I hereby certify that I have on this 18th day of July 1947, 
mailed a copy of the foregoing Statement of Points to Buckley 
& Danzansky, at 1406 G St. NW., Washington, D. C. 

Sidney S. Sachs, 

Assistant United States Attorney. 

* * * * * 
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District of Columbia 


No. 9G16 


UNITED STATES CF AMERICA, Appellant 

vs 

SAM SEIGEL, Appellee 


On Appeal From the District Court of the United States 
States for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal by the United States from a judgment 
of the District Court dismissing an action theretofore 
brought by Chester Bowles, Administrator, Office of Srice 
. Administration, against the Appellee for an injunction 
and treble damages. (Appellant’s Appendix 39). bChe 
United States was not a party below and has not lj>een 
made a party in this court. There is, however, a motion 
presently pending to substitute the United States for 
Chester Bowles. 

ISSUES 

The only issues presented to this court for decision fnay 
be stated as follows: 


*> 

• i 

1. Whether or not the District Court erred in dismiss¬ 
ing the complaint for failure to substitute for the plaintiff 
his successor in office under Rule 25 (d) of the Federal 
Rules of Civil Procedure, and Section 780 of Title 28, 
United States Code. 

2. Whether the United States has a right at the present 
time to be substituted as, and for, the party plaintiff. 

SUMMARY OF ARGUMENT 

I. The District Court properly dismissed the complaint 
in the present case for failure to substitute Chester 
Bowles’ successor under Rule 25 (d) of the Federal Rules 
of Civil Procedure and Section 780, Title 28, of the United 
States Code. The provisions of each of these are clear, 
and require substitution in a case brought by a public 
officer when that officer resigns from office. It is further 
clear that such substitution must be made upon a satisfac¬ 
tory showing within a period of six (6) months. Being 
clear, and free of ambiguity, there is no room for a con¬ 
struction which would engraft into the provisions an excep¬ 
tion such as suggested by the Appellant. The decided cases 
unanimously support Appellee’s position in this respect. 
From these cases, it matters not whether the public offi¬ 
cer is acting in a personal capacity or is acting as a 
representative of the United States in his official capacity, 
with no personal interest in the result. 

II. There having been no substitution within a period 
of six (6) months, as required by law, there is no authority 
for the present substitution of the United States as a party 
in place of Chester Bowles, as requested by the Appellant 
in his brief and in his motion to that effect. Moreover, 
Appellee contends that the present successor to the func¬ 
tions of the Office of Price Administration as established 
in the Emergency Control Act of 1942 is the Director of the 
Division of Liquidation established by virtue of Executive 
Order No. 9841 and Department of Commerce Order No. 



75, contrary to appellant’s contention that there isj no 
present successor. 


ARGUMENT 

I 

The Complaint Was Properly Dismissed For Failure to 
Substitute For the Party Plaintiff, Upon His Resigna¬ 
tion, His Successor in Office Within a Period 
of Six Months. 

The principal question to be decided on this appeal is 
whether Rule 25 (d) 1 of the Federal Rules of Civil pro¬ 
cedure, and Section 780 2 of Title 28, United States C^)de, 

— 

1 Rule 25 (d) provides as follows: 

“When an officer of the United States, the District of Columbia, a 
state, county, city, or other governmental agency, or any other officer 
specified in the Act of February 13, 1925, c. 229, §11 (43 Stat. 941), 
U. S. C., Title 28, § 780, is a party to an action and during its pendency 
dies, resigns, or otherwise ceases to hold office, the action may be con¬ 
tinued and maintained by or against his successor, if within 6 mopths 
after the successor takes office it is satisfactorily shown to the court that 
there is a substantial need for so continuing and maintaining it. Substi¬ 
tution pursuant to this rule may be made when it is shown by supple¬ 
mental pleading that the successor of an officer adopts or continues or 
threatens to adopt or continue the action of his predecessor in enforcing 
a law averred to be in violation of the Constitution of the United States. 
Before a substitution is made, the party or officer to be affected, unless 
expressly assenting thereto, shall be given reasonable notice of the appli¬ 
cation therefor and accorded an opportunity to object.” 

2 Section 780 is as follows: 

“(a) Where, during the pendency of an action, suit, or other pro¬ 
ceeding brought by or against an officer of the United States, or of the 
District of Columbia, or the Canal Zone, or of a Territory or an insular 
possession of the United States, or of a county, city, or other govern¬ 
mental agency of such Territory or insular possession, and relating to 
the present or future discharge of his official duties, such officer dies] re¬ 
signs, or otherwise ceases to hold such office, it shall be competent for 
the court wherein the action, suit, or proceeding is pending, whether' the 
court be one of first instance or an appellate tribunal, to permit the 
cause to be continued and maintained by or against the successor in 
office of such officer, if within six months after his death or separation 
from the office it be satisfactorily shown to the court that there is a 
substantial need for so continuing and maintaining the cause and obtain¬ 
ing an adjudication of the questions involved. 

“(b) Similar proceedings may be had and taken where an action, 
suit, or proceeding brought by or against an officer of a State, or of a 
county, city, or other governmental agency of a State, is pending in a 
court of the United States at the time of the officer’s death or separation 
from the office. 

“(c) Before a substitution under this section is made, the party or 
officer to be affected, unless expressly consenting thereto must be given 
reasonable notice of the application therefor and accorded an opportunity 
to present any objection which he may have.” 
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arc applicable to suits and actions brought by the Admin¬ 
istrator of the Office of Price Administration. The District 
Court held that they were. This conclusion is supported 
by the clear language of the rule and statute, as well as by 
established judicial authority. 

Rule 25 (d) provides that “when an officer of the United 
States ... is a party to an action and during its pend-» 
ency . . . resigns, or otherwise ceases to hold office, the 
action may be continued and maintained by or against his 
successor, if within six months after the successor takes 
office it is satisfactorily shown to the court that there is a 
substantial need for so continuing and maintaining it.” 

By Section 780 of Title 28, United States Code, which 
is derived from the Act of February 13, 1925, 43 Stat. 941, 
from which Rule 25 (d) originated, Congress provided that 
where during the pendency of an action “brought by or 
against an officer of the United States . . . and relating to 
the present or future discharge of his official duties, such 
officer . . . resigns”, the cause may be continued and 
maintained only if within six months after separation from 
office it be satisfactorily shown to the court that there is a 
substantial need for continuing and maintaining the litiga¬ 
tion. 

Prior to the adoption of Rule 25 (d), the Supreme Court 
of the United States gave full force and effect to the Sub¬ 
stitution Act of February 13,1925, by paragraph 4 of Rule 
19 of that Court. That rule is as follows: 

“Where a public officer, by or against whom a suit 
is brought, dies or ceases to hold the office while the 
suit is pending in a Federal court, either of first in¬ 
stance or appellate, the matter of abatement and sub¬ 
stitution is covered by Section 11 of the Act of Feb¬ 
ruary 13,1925 (28 U. S. C. A., § 780). Under that sec¬ 
tion a substitution of the successor in office may be ef¬ 
fected only where a satisfactory showing is made 
within six months after the death or separation from 
office.” (Italics supplied) 



These provisions are clear and unambiguous. Section 
780 requires a substitution of a successor to a resigned 
public official u'lio has brought suit, or is being sued %n a 
matter relating to the discharge of his official duties. No 
reference is made to the nature or character of such duties. 
Likewise, substitution is permitted in every proceeding, 
whatever its character might be, and whether or not iuch 
substitution would have been permitted prior to the adop¬ 
tion of the statute or the rule. Both speak in term$ of 
substitution of public officers for the purpose of permitting 
an action to be “continued and maintained by or agaihst” 
the successor in office. 


As the lower court took occasion to say in its opiijuon, 
“Whatever may have been the case for the original Act 
(Act of February 8, 1899, 30 Stat. 822), out of whicl^ the 
subsequent Act (Act of February 13, 1925), and the pres¬ 
ent rule developed, the language employed in said statute 
and the rule, expressly applies to an action which ‘rnajy be 
continued and maintained by . . . his successor’. It sterns 
clear that, when an officer of the government institute^ an 
action relating to his duties as such officer, his successor 
is charged with the responsibility of determining whether 
or not such action should be continued, and if he so deter¬ 
mines, it is his duty to make the showing required byf the 
rule so that he may be substituted and may continue the 
action, and that, if he does not do so, the action canncjt be 
continued and maintained. ’ ’ 1 


Appellant urges that substitution is required only if the 
proceeding or action is one which would abate in the} ab¬ 
sence of statute. In this respect, appellant places rbuch 
emphasis upon the historical origin of the Act of February 
13, 1925. Whether the present action would have survived 
the resignation of Chester Bowles in the absence of a pro- 


1 Change of administrators usually involves changes in policies. Pur¬ 
suit of treble damages involves the exercise of discretion. It becomes 
the decision of the successor in office to determine whether pending[ suits 
should be continued. 
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vision, such as is contained in that Act and in Rule 25 (d), 
is debatable. See United States vs. Butterworth, 169 U. S. 
600, wherein the court clearly suggests the distinction be¬ 
tween an individual public officer, such as an individual 
O. P. A. Administrator, and a board or other continuing 
governmental body having a personality separate and apart 
from its constituent members. See Murphy vs. Utter, 186 
U. S. 95. It suffices to say that this case does not present 
such a problem, for the Act of February 13, 1925 and Rule 
25 (d) are clear and unambiguous and permit of no inter¬ 
pretation which would, in effect, read into it a qualification 
which does not there exist. No exceptions are made and 
no distinctions may be drawn. The plain mandate of both 
the statute and the rule requires substitution in every case 
where a public officer has brought an action in the dis- 
charge of his official duties and has resigned prior to the 
conclusion of that action. Congress could have very easily 
have qualified the applicability of the substitution rule in the 
manner suggested by the Appellant. 1 This it did not choose 
to do. As the Supreme Court said in a similar case, in 
answer to an argument also predicated upon antecedent 
judicial background, it is not for the courts to add to legis¬ 
lation what Congress pretermitted. United States vs. 
Monia, 317 U. S. 424. To the contrary, it is well settled 
that the clear and unambiguous expression of the legisla¬ 
tive will requires no interpretation, for there is no more 
persuasive evidence of the purpose of a statute than the 
words by which the legislature undertook to give expres¬ 
sion to its wishes. The plain meaning of these words must 
be followed. Taft vs. Commissioner of Internal Revenue , 

1 In this respect, reference is made to the fact that Congress specific¬ 
ally enacted special legislation excepting the Commissioner of Internal 
Revenue from the substitution rule. See 26 U. S. C. A. § 1143, 53 Stat 
165: “When the incumbent of the office of Commissioner changes, no 
substitution of the name of his successor shall be required in proceedings 
pending after May 10, 1934, before any appellant court reviewing the 
action of the Board.” The fact that Congress has by specific legislation 
made exceptions to the substitution rule lends support to Appellee’s posi¬ 
tion with respect to the proper interpretation of Rule 25 (d) and Sec¬ 
tion 780. 
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304 U. S. 351, 359. See Utah, Junk Co. vs. Porter , 328 U. S. 
39, wherein the court said “in construing a definit^ pro¬ 
cedural provision we do well to stick close to the te^t and 
not import argumentative qualifications from broad, un¬ 
expressed claims of policy.” 

Appellee has found no case, and the Appellant ha$ cited 
none, in which the issue herein involved has been directly 
decided in Appellant’s favor. On the contrary, tfie de¬ 
cisions unanimously support the judgment of the lower 
court. 

In Black Clawson Co. vs. Robertson, 63 App. D. (J. 236, 
71 F. 2nd 536, and Martin v. Coe, 65 App. 349, 83 F. 2jd 606, 
this court held that proceedings brought under Revised 
Statutes § 4915, had to be dismissed because of the failure 
to substitute the successor to the Commissioner of Patents 
named in the suits, within six months after the latter’s 
resignation, by reason of the provisions of the Act of! Feb¬ 
ruary 13, 1925 (28 U. S. C. A. $780). Section 49ld spe- 
fically provides a method of review of Patent decisions 
and the Commissioner of Patents in such proceeding is 
but a nominal party, representing the Patent Office as such. 
Such a suit is, in effect, a suit against the United States 
through its Patent Office. Polaroid Corporation et gl vs. 
Markham, 148 F. 2d 219, 79 App. D. C. 383. 

In United States ex rel. Ordmann vs. Cummings, 85 F. 
2d 273, 66 App. D. C. 107, this court again applied thq pro¬ 
visions of the substitution act. In that case the Alien 
Property Custodian was garnisheed in accordance with 
law, and during the pendency of the action, the duties of 
the Custodian w^ere transferred by law to the Attorney 
General who became the acting Custodian. This court 
held that the suit abated as to the former and the Action 
could have no effect upon his successor because he wab not 
made a party by an order of substitution in accordance 
with the statute. To the same effect, see Becker Steel 




8 


Company of America vs. Hicks , 66 F. 2d 498 (2nd Cir.) 
where the court cited as authority for its action 28 
U. S. C. A., § 780 and Rule 19, Rules of Supreme Court of 
the United States. 

In United States ex rel. Claussen vs. Curran , 276 U. S. 
590, the Supreme Court vacated judgments theretofore en¬ 
tered in the District Court and the Court of Appeals, and 
ordered the action dismissed because of the resignation of 
the Commissioner of Immigration originally named as 
party defendant without substitution of his successor 
within the six months’ period provided by the statute. 

In Oklahoma ex. rel. Phillips vs. American Book Com¬ 
pany, 144 F. 2d 585 (10th Cir.), an action was commenced 
by the Governor of Oklahoma for and on behalf of the 
State. After the lapse of six months from the date of the 
expiration of the governor’s term of office, a motion to dis¬ 
miss was filed for failure to comply with Rule 25 (d). The 
court held that, although the action was on behalf of the 
State to recover damages for alleged violations of the 
Sherman Anti-Trust Act, when the Plaintiff ceased to be 
Governor, he no longer was authorized to act in behalf of 
the State and it was necessary that his successor be substi¬ 
tuted to direct and control the proceeding in behalf of the 
State. Accordingly, the action was dismissed for failure to 
substitute. 

In Oklahoma ex rel. Vassar vs. Missouri, Kansas, Texas 
R. Co., 29 F. Supp. 986 (W. D. Okla.) Aff’d. 114 F. 2d 111, 
suit was filed by the County Attorney, for and on behalf of 
the State, to escheat certain lands to the State of Okla¬ 
homa, and upon the sale of the lands, to have the proceeds 
paid over to the Treasury of the State. The plaintiff 
officer resigned and there was a failure to substitute 'within 
the six months period provided. Against the contention 
that the plaintiff was merely a nominal party, the court 
dismissed the action for failure to comply with Rule 25 (d) 
and stated: 
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“Numerous cases have been cited in the briefs of 
the parties but it is unnecessary for the court to review 
these decisions. The language of the rule and the lan¬ 
guage of the statute are clear and easily understood, 
and while the enforcement of a rule may work a Hard¬ 
ship upon the plaintiff, nevertheless these rules were 
adopted to be followed by the courts. They are jnan- 
datory and the court deems it its duty to follo\y the 
rules as reasonably construed.” 

i 

I 

Cases arising under the Emergency Price Control Act 
of 1942 have been decided in the same manner. In Porter 
vs. Goodwin, 68 F. Supp. 949, (D. C. W. D. Mo.), Jhdge 
Reeves held that Rule 25 (d) follows and reinforces Sec¬ 
tion 780, Title 28, U. S. C. A., and that “this rule confirms 
precisely with the statute, and, in like manner, is manda¬ 
tory.” The court in its opinion referred to a similar de¬ 
cision, apparently unreported, rendered by Judge Ridge of 
the same District. 

In Bowles vs. Ohlhausen , 71 F. Supp. 199 (D. C. N. D. 
Ill.) Judge Campbell granted a motion to dismiss an action 
brought by Chester Bowles on the ground that such action 
expired by reason of the failure to substitute Paujl A. 
Porter within the six months’ period specified by law. 
The court held that the statute and applicable rule per¬ 
mitted no choice but to dismiss an action if substitution 
is not made. The court in so deciding stated that “the 
statute as written applies equally to suits by or against 
officers of the United States. Most cases which jiave 
arisen under the statute have been suits against an officer. 
But the statute has also been held to abate actions brought 
by governmental officers where substitution of the succeissor 
officer was not made within the six months’ period . , .”. 
The court stated further that “It cannot be denied that 
the statute applies to a proceeding brought by an officer 
of the United States, that this suit is a proceeding brought 
by Chester Bowles, Administrator of the Office of Price 
Administration, who is an officer of the United States, and 
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that under the statute, the successor of Chester Bowles 
must within six months, show the court that there is 
substantial need for continuing the action in his name. . . . 
1 cannot read out of the statute the phrase which so clearly 
brings within its operation suits ‘by ... an officer of the 
United States’ relating to ‘discharge of his official duties’ ”. 
See also Bowles vs. Kent County Motor Co. } 6 F. R. D. 
515 (D. C. Dela.). 

In numerous other cases, Federal District Courts have 
substituted Paul A. Porter for Chester Bowles, and later, 
Philip B. Fleming for Porter, upon motion of the proper 
government officer under the authority of Rule 25 (d) and 
§ 780, Title 28, U. S. C. A. In every case which Appellee 
has been able to find, the motion for substitution was 
timely made within the six months’ period provided and 
upon a showing that there was a substantial need for 
continuing the case. There is no case, so far as Appellee 
is able to ascertain, wherein a substitution was permitted 
or the cause continued and maintained without such sub¬ 
stitution after the expiration of the six months’ period. 
The case of Porter vs. Maule, 1G0 F. 2d. 1 (5th Cir.), relied 
upon by the Appellant, was one wherein substitution was 
made within the prescribed period. 1 

1 In Bowles vs. Goldman, 7 F. R. D. 12, quoted at length on page 9 of 
Appellant’s brief, the case is not, as there suggested, on all fours with 
the present case. A reading of that case will show that substitution was 
made upon motion filed by legal representatives of the Office of Tempo¬ 
rary Controls in accordance with the provisions of Rule 25 (d) of the 
Federal Rules of Civil Procedure. The court, it should be noted, in fact 
denied the motion for leave to substitute with respect to the claims for 
injunctive relief because “there could be no substantial need for the 
granting of an injunction” since the Price Control Act had been termi¬ 
nated. Consequently, this decision supports Appellee’s view. 

Likewise, in Porter vs. American Distilling Co., 71 F. Supp. 483 (D. C. 
S. D. N. Y.), the court granted motions filed on behalf of Philip B. 
Fleming to substitute him for Paul Porter, under the authority of § 780 
of Title 28, U. S. C. A. and under Rule 25 (d), within the “proper period 
permitted by law.” In this case the motion alleged that there was a need 
for continuing and maintaining the action. 

Similar motions for substitution have been filed in this Court. See, 
e. g. Fleming vs. Jo Van Der Loo, No. 9504, decided May 24, 1947, 40 
Wash. Law Rep. 925. 


Directly applicable to the present problem and j most 
persuasive in support of the judgment of the lower court, 
are the recent cases of Fleming vs. Mohawk Wrecking and 
Lumber Co., and Raley vs. Fleming, 67 S. Ct. 112tj. In 
these cases the Supreme Court, after granting petitions 
for certiorari, ordered, on motion of the Acting Solicitor 
General, that Fleming be substituted as a party in | place 
of Porter, who had resigned. Thereafter, the respondents 
in the first of these cases moved to vacate the order of 
substitution. In denying the motion, the Supreme (bourt, 
after detailed study of the existing laws, determined that 
Fleming, as Temporary Controls’ Administrator, \das in 
fact a successor in office of Porter and “may be substituted 
as a party under Rule 25, Rules of Civil Procedure.”! The 
court then went on to point out that the rule “requires” 
a showing of substantial need for continuing and maintain¬ 
ing the action. In accordance with this requirement, the 
court held that such a need had been shown. As pointed 
out by Judge Morris in his opinion in the present i case, 
this clearly negatives the contention of Appellant that no 
substitution under the rule is necessary for the continuance 
and maintenance of the action. 


Moreover, it is interesting, and most important, to note 
that the public officers charged with the administration of 
the Emergency Price Control Act of 1942 have repeatedly 
sought substitution under, and have themselves thereby 
accepted, the provisions of Rule 25 and § 780, Title 28, 
U. S. C. A. as applicable to them. 

Appellant takes the approach, in attempting to sustain 
his position that substitution is not necessary in the prjesent 
case, that the Administrator in suing for treble damages 
is acting in a representative capacity for the Office of 
Price Administration, which is an agency of the Ignited 
States, and thus the United States is the real pahty in 
interest. To support this contention Appellant points out 
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that the proceeds of any recovery by the Administrator 
are payable solely to the Treasury of the United States, 
thereby indicating that treble damage suits are not personal 
in character. Appellant does not indicate in what category 
he places injunction suits tiled by the Administrator. While 
it may be true that treble damage actions were instituted 
as a function of the Administrator of the Office of Price 
Administration acting as an agency of the United States 
that fact is not controlling with respect to the applicability 
of Rule 25 and § 7S0, Title 28, United States Code. A 
review of the decided cases will establish the fallacy in 
this argument of Appellant. 

Thus, for example, it has been held that an action against 
the Alien Property Custodian is a suit against the United 
States. See Cummings vs. Deutsche Bank Und Disconto- 
Gesellschaft, 300 U. S. 115, and Banco Mexicano De Co- 
mercio e Industria et al vs. Deutsche Bank et al, 290 F. 
924, 53 App. D. C. 266, Aff’d. 263 U. S. 591. Moreover, 
the Trading with the Enemy Act provides that all moneys 
paid to or received by the Alien Property Custodian shall 
be deposited forthwith in the Treasury of the United States, 
50 U. S. C. A., Appendix, § 12. The Alien Property Custo¬ 
dian, as this court has said, acts as an authorized and 
appointed agent of the United States to be sued in their 
stead. As such agent he is sued only in his official capacity, 
he has no personal and no pecuniary interest in the result, 
and he is suable only because the United States has con¬ 
sented to be sued in his name. Cummings vs. Societe Suisse 
Pour Valeurs De Metaux, 85 F. 2d. 287, 289, 66 App. D. C. 
121. Yet this court has held in United States ex rel. Ord- 
mann vs. Cummings, 85 F. 2d 273, 66 App. D. C. 107, that the 
Alien Property Custodian fell within the provisions of the 
substitution act. (28 U. S. C. A., $7S0). To the same 
effect, see Becker Steel Co. of America vs. Hicks, 66 F. 2d. 
497 (2nd. Cir.). 



Likewise, this court has held that a proceeding inder 
R. S. § 4915 against the Commisioner of Patents, is £. suit 
against the United States. Thus, in Polaroid Corporation 
et at vs. Markham, 148 F. 2d. 219, 79 App. D. C. 386, bhief 
Justice Groner, speaking for the court, said “that when 
Congress authorized suits to be brought against the Com¬ 
missioner of Patents to obtain a patent, it thereby consented 
that the United States should be sued.” Such consent is 
given by permitting a proceeding against the Commissioner. 
Tlius, obviously, a suit under § 4915 is one against the Office 
of the Commissioner of Patents rather than the cjfficer 
personally. Despite this, this court has held on more than 
one occasion, that in such a proceeding substitution is 
necessary to continue and maintain the proceeding ip the 
event of the resignation or death of the Commissioner 
originally named, and in the absence of such substitution 
within the period of time provided by law, the suit jmust 
be dismissed. Black Clawson Co. vs. Robertson, 63 |App. 
D. C. 236, 71 F. 2d. 536, and Martin vs. Coe, 65 App. p. C. 
349, S3 F. 2d. 606. 

In State of Oklahoma ex rel. Vassar vs. Missouri, Kansas, 
Texas R. Co., 29 F. Supp. 968 (VV. D. Okla.) Aff’d. ill F. 
2d. Ill, discussed hereinbefore, the action was filed by a 
State official, not for personal gain or reward, but as a 
function of the office, namely, to have certain lands es<|heat 
to the State, and upon sale thereof, to have the proceeds 
paid into the Treasury of the State. In that case the action 
was dismissed for failure to comply with Rule 25 (d)t 

It would follow therefore from the foregoing decisions 
that the clear and precise language of ^ 780, and Rule 25, 
have been applied in practice to cases wherein the substjance 
of the proceeding involved the function of the office rajther 
than the personal liability or responsibility of the particular 
officer. And this is as it should be, for it but expresses the 
crystal-clear mandate of Congress that substitution of suc¬ 
cessor officials be made timely when suits involving such 
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officials are brought by them in the discharge of their 
official duties. 

Whether such statute, setting up what otherwise might 
not have been required, in the absence of legislation, is wise, 
is not for the courts to determine. Language and objectives 
so plain are not to be thwarted by resort to a mechanical 
rule of construction, the function of which is not to create 
doubt, but to resolve them only when the real issue or 
statutory purpose is otherwise obscure. United States vs. 
California , 297 U. S. 175, 186. 

The fact that compliance with Rule 25 might be incon¬ 
venient because of the great number of cases filed by the 
Administrator, as the Appellant suggests, presents no 
reason for engrafting into the rule an exception which 
does not exist. 2 As this court said in Martin vs. Martin 
& Bowne Co., 27 App. D. C. 59, “The intent of the law 
makers is to be found in the plain language of their 
enactment. Considerations of inconvenience and hardship 
growing out of the brief period allowed for the opposition, 
or the absence of the damaged party, as was the case here, 
may well operate upon the makers of the law, but cannot 
justify any judicial addition to the letter of the statute.” 
See also United States vs. Goldenberg, 168 U. S. 95, 102: 
“The courts have no function of legislation and simply 
seek to ascertain the will of the legislature ... No mere 
omission, no mere failure to provide for contingencies, 
which it may seem wise to have specifically provided for, 
justify any judicial addition to the language of the stat¬ 
ute.” 

What has already been said with respect to the applica¬ 
bility of Section 780 and Rule 25(d), appears to find sub¬ 
stantial support in the decision of the Supreme Court in 
Ex Parte La Prade, 289 XJ. S. 444. 


2 It is difficult to follow this argument of inconvenience because of the 
fact that in the great majority of cases that appellee has been able to 
find, the Administrator did in fact request substitution. 
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There the court was called upon to interpret tjhe pro¬ 
visions of Section 780 as they applied to state officers. In 
that case there was involved a proceeding agaihst the 
Attorney General of Arizona by which action that official 
was sought to be enjoined from enforcing a Statute plaimed 
to be in violation of the Constitution of the United States. 
A successor Attorney General was substituted for his 
predecessor in office over the former’s objection. No show¬ 
ing was made that the successor was attempting to enforce 
the Statute in a manner similar to that done by hig prede¬ 
cessor. The court held that under the laws of Arizona, no 
substitution was authorized under such circumstances and 
that the suit had to be dismissed unless the Districi Court 
was empowered to order substitution by Section 786. 

Sub-division (a) of Section 780, the Court said, Applies 
only to proceedings brought by or against officers of the 
United States or those holding office directly or mediately 
under the authority of Congress. Sub-division (b) of the 
Section applies only to proceedings brought by or against 
those holding office under State authority. As to ^uch, it 
authorizes “similar proceedings” to those specified in Sub¬ 
division (a), pertaining to Federal officers. Sub-division 
(b) was passed as a result of the decision in Irivin vs. 
Wright , 258 U. S. 219, holding that substitution of a bounty 
treasurer for his predecessor in a suit against thei latter 
to enjoin collection of taxes was not then authorize^. The 
Supreme Court held that sub-division (b) could not be 
interpreted to apply to state officers acting individually 
and personally as would be the case where an attorney gen¬ 
eral sought to enforce an unconstitutional law. The court 
said that when construing Section 780, “It is to be borne 
in mind that Congress has authority to direct the conduct 
of Federal officers in proceedings brought by or algainst 
them as such and may ordain that they may sue or b^ sued 
as representatives of the United States and stand ih judg¬ 
ment on its behalf . . . but that Congress is not so empow¬ 
ered as to State officers.” The court then stated thjat the 
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Section extends only to suits “relating to the present or 
future discharge of . . . official duties,” and that “at least 
as to State officers it does not purport to authorize the im¬ 
position of liability or restraint upon the successor on 
account of anything done or threatened by the predecessor 
individually .” The purpose of the suit being to prevent a 
wrong about to be committed by an official “acting out¬ 
side, and in abuse of the powers of his office,” section 780 
was held not applicable. 

It follows conclusively, therefore, from this decision of 
the Supreme Court, that Section 780 applies to proceedings 
brought by an officer of the United States, or of a state, 
relating to the proper discharge of his official duties, and 
entirely within the bounds of such duties, rather than out¬ 
side of, and in abuse of the powers of his office. To hold 
otherwise would read out of the statute sub-division (b) 
thereof. 

This is the distinction which we find between the present 
case and that of Thompson vs. United States, 103 U. S. 
480, it being the difference between the case of an in¬ 
dividual public officer of the United States and that of a 
municipal board, which is in the nature of a continuing cor¬ 
poration. See Murphy vs. Utter, 186 U. S. 95. Thus, as 
Judge Campbell said in Bowles vs. Ohlhausen, 71 F. Supp. 
199, (D. C., N. D., Ill.), “Abatement results only in the 
case of suits involving individual officers and the Statute 
herein involved (28 U. S. C. A. §780) relates only to such 
cases. Where suit is brought in the name of a board or 
other continuing agency, there is no abatement of suits 
when the membership of the board changes . . . Thus, had 
Congress entrusted the Administration of the Emergency 
Price Control Act of 1942 to a Price Control Board, or 
had Congress required that suits on behalf of the United 
States to enforce the Act be brought by the Office of Price 
Administration rather than by the Administrator . . . Or, 
had Congress provided in the Act of 1899 that suits by 
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government officers would not abate but would be regarded 
as though brought in the name of the United Stated, the 
problem here presented could likewise have been avoided.” 
But this, as has already been clearly demonstrated, Con¬ 
gress did not do. On the contrary, the applicable statute 
unequivocally applies to suits by any officer of the United 
States brought in the “discharge of his official dutjies.’ 1 
Appellant concedes that the Administrator is an officer of 
the United States and that the present suit was j com¬ 
menced in the discharge of his official functions. 

° i 

Prom the foregoing, it appears clear that the action of 
the District Court in dismissing the complaint for failure 
to comply with Rule 25 (d) was proper and should be 
affirmed. 


II 

United States Should Not Be Substituted in Present Case. 

The appeal in the present case was taken by the United 
States, although they were not parties to the original aiction 
and have never been substituted in accordance with the 
law as set forth in the preceding section of this brief. This 
Court has been requested to substitute, for the first time, 
the United States for Chester Bowles. The basis foit this 

i 

motion is that since Bowles was acting in his capacity as 
an officer of the United States, the real party wa| the 
United States and they therefore may be substituted at 
any time. Authority for such substitution is not sjfiown 
and Appellee knows of none. Such action is entirely in¬ 
consistent with and, in fact, directly contrary to the pro¬ 
visions of the substitution act (28 IT. S. C. A. § 780) and 
Rule 25 (d). To permit substitution now is to hold that 
substitution is not necessary, for more than six mbnths 
have elapsed. The law does not justify such conclusion. 
See cases, supra. 
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Moreover, Appellee questions the statement contained 
in Appellant’s brief that such substitution is necessary by 
reason of the fact that there is no successor to the Admin¬ 
istrator of the Office of Temporary Controls. This pre¬ 
supposes, of course, that substitution is proper. As has 
been demonstrated, however, even assuming the existence 
of a x>roper successor-officer, Rule 25 (d) and Section 780 
require the action taken by the court below. 

There is, however, by law, a successor named to carry 
on the functions of the 0. P. A. Section 205 (e) of the 
Emergency Price Control Act of 1942 (50 U. S. C. A., 
$925 (e)), provided that suits against violators may be 
instituted by the Administrator of the Office of Price Ad¬ 
ministration. The Act was amended in 1946 to provide for 
its termination, pursuant to which the President issued 
Executive Order No. 9809, December 12, 1946, (11 Fed. 
Reg. 14281). This order provided in part as follows: 

“2. . . “Except as otherwise provided in this order, 
the functions of the . . . Price Administrator, includ¬ 
ing such functions of the President as are now admin¬ 
istered by the said officers, are vested in the Adminis¬ 
trator (Temporary Controls). The functions hereby 
vested in the Administrator (Temporary Controls) 
shall be deemed to include the authority to maintain 
in his own name civil proceedings relating to matters 
heretofore under the jurisdiction of the Price Admin¬ 
istrator (including any such proceedings now pend¬ 
ing).” 

Thereafter, on April 23, 1947, Executive Order No. 9841 
was issued. (12 Fed. Reg. 2645). This provided in part 
as follows: 

“PART III 

“301. The provisions of this part shall become ef¬ 
fective June 1, 1947. 

“302. All functions vested in the Temporary Con¬ 
trols Administrator by Executive Order No. 9809 not 
otherwise disposed of by statute or by this or any 
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other Executive Order are transfererd to the Secre¬ 
tary of Commerce and shall be performed by Him or, 
subject to his direction and control, by such officers or 
agencies of the Department of Commerce as the Secre¬ 
tary may designate. 

“PART IV 

“402. Functions under the Emergency Price Con¬ 
trol Act of 1942, as amended, transferred unc^er the 
provisions of this order shall be deemed to include 
authority on the part of each officer to whoiU such 
functions are transferred hereunder to institute, 
maintain, or defend in his own name civil proceedings 
in any court (including the Emergency Court of Ap¬ 
peals) relating to the matters transferred to him, in- 
eluding any such proceedings pending on the elective 
date of the transfer of any such function undejr this 
order. The provisions of this paragraph shall be sub¬ 
ject to the provisions of the Executive Order entitled 
“Conduct of Certain Litigation Arising Under War¬ 
time Legislation,” issued on the date of this]order 
and effective June 1, 1947.” 

“405. As used in this order, ‘functions’ include 
powers, duties, authorities, discretions and responsi¬ 
bilities.” 

On the same date, Executive Order 9842 was issued, ef¬ 
fective June 1,1947 (12 Fed. Reg. 2646). This provided in 
part as follows: 

“1. The Attorney General is authorized arjd di¬ 
rected, in the name of the United States or otherwise 
as permitted by law, to coordinate, conduct, initiate, 
maintain or defend: 

“(a) Litigation before the Emergency Court of 
Appeals for and on behalf of the Secretary of Agri¬ 
culture, the Secretary of Commerce, and the Btecon- 
struction Finance Corporation, respectfully; 

“(b) Litigation against violators of regulations, 
schedules or orders relating to maximum pricey per¬ 
taining to any commodity which has been removed 
from price control; ...” 
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By Order No. 75 of the Department of Commerce, effec¬ 
tive June 1, 1947, there was established in the Office of the 
Secretary of the Department of Commerce, a Division of 
Liquidation and a Director of that division, who was 
authorized to perform the functions and exercise “the pow¬ 
ers, authorities and discretions vested in the Secretary of 
Commerce under Part III of Executive Order 9841.” By 
Section 5.02, it was provided that “actions may be 
brought, maintained and defended in the name of the Di¬ 
rector of the Division of Liquidation, and for this and all 
other purposes, he shall be deemed the Administrator of 
the functions transferred to the Secretary of Commerce 
by Part III of Executive Order 9841 within the meaning 
of the laws creating such functions.” 

In accordance with the functions vested in the Director 
of the Division of Liquidation and with the Attorney 
General, acting in his behalf, the Director of the Division 
of Liquidation, Mr. Earl W. Clark, has, upon the sugges¬ 
tion of the Attorney General, been substituted as suc¬ 
cessor to Philip B. Fleming in the Emergency Court of 
Appeals in numerous cases in accordance with the pro¬ 
visions of Section 780 of Title 28, U. S. C. A., which is the 
substitution statute herein involved. See, for example, 
motion filed by the Attorney General and the Order of 
Court made pursuant thereto in M. H. Nagel, Inc. vs. Flem¬ 
ing, No. 98, United States Emergency Court of Appeals. 
See also Senderowitz vs. Clark, 162 F. 2d 912. 

The pursuit of treble damages is not a routine function. 
Resort to discretion is necessary. When the functions of 
the Administrator of Temporary Controls were transferred 
to the Secretary of Commerce, insofar as price control 
enforcement was concerned, it was intended that the Secre¬ 
tary and not the Attorney General, would have the respon¬ 
sibility of reviewing all pending litigation to determine as 
a matter of policy what further action should be taken. As 
such, he is the successor to the Administrator of the Office 
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of Temporary Controls who was, in turn, the successor to 
the 0. P. A. Administrator. 

In any event, whether a proceeding of the nature herein 
involved should be conducted in the name of the Director 
of the Division of Liquidation, or in the name of the 
United States, it is submitted that more than six months 
having elapsed, as provided in Rule 25 (d) and § 780 of 
Title 28 U. S. C. A., no substitution, in the name of anyone 
or any entity can now be made. It follows, therefore, that 
the motion to substitute should be denied. 

There being no proper party before the court, the appeal 
can and should be dismissed. 

CONCLUSION 

For the foregoing reasons Appellee respectfully subunits 
that the judgment of the District Court was proper j and 
should be affirmed or in the alternative the appeal shjould 
be dismissed. 

Respectfully submitted, 

Joseph B. Danzansky, 
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States Court of Appeals 

DISTRICT OF COLUMBIA 

No. 9616 | 

United States of America, appellant 

I 

v. 

Sam Seigel, appellee 

ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

— 

I 

REPLY BRIEF FOR APPELLANT 

I 

In opposition to the thesis of the Government that Rule 25 
(d) must be read and applied in the context of its historical 
setting and that so applied it is not controlling here, the appel¬ 
lee contends that the language of the Rule so plainly applies 
that no historical inquiry is necessary or appropriate. In oiur 
main brief we have fully answered appellee’s contention in this 
regard, and, we will not discuss it further here. However, ap¬ 
pellant believes that further analysis of the authorities relied 
upon by the appellee is necessary. 

The appellee cites (Br. p. 7) Black Clawson Co. v. Robertson, 
71 F. 2d 536, 63 App. D. C. 236, and Martin v. Coe , 83 F. id 
606, 65 App. D. C. 349, proceedings against the Commissioner 
of Patents which were dismissed under the act of February 1|3, 
1925 (28 U. S. C. 780, 1 the predecessor of Rule 25 (d)) because 
of the failure to effect .timely substitutions of successor com¬ 
missioners. However, the appellee fails to state that botjh 

cases were suits to compel the issuance of patents by the par- 
_ 

1 Set out at p. 18 of our main brief. 

(1) 
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ticular commissioner sued which obviously are in the nature 
of mandamus actions. Mandamus actions, of course, were gen¬ 
erally considered at common law as personal suits against the 
officer and not suits against the office as such because they 
sought and could only result in an order binding upon the 
particular officer sued. See, e. g., extended discussion in Mur¬ 
phy v. Utter, 1S6 U. S. 95, 100 ff. which held that a distinction 
must be made between mandamus actions against the head 
of a department or bureau, which abate when that person leaves 
office, and mandamus actions against a continuing muncipal 
or other administrative board which survives even though its 
membership may shift from time to time. See also United 
States v. Boutwell, 84 U. S. 604; Warner Valley Stock Co. v. 
Smith, 165 U. S. 28; Seymour v. Nelson, 11 App. D. C. 58. 
It is also interesting to note that the Robertson and Coe deci¬ 
sions were both predicated on the authority of Claiussen v. Cur¬ 
ran, 276 U. S. 590; Le Crone v. McAdoo, 253 U. S. 217; and 
Fix v. Philadelphia Barge Co., 290 U. S. 530. The latter cases 
were not suits against the office as such, but were personal suits 
against the officer which, as we showed in our main brief (pp. 
10-14), would have abated at common law by reason of the 
death or other departure from office of the officer named as a 
party and for which the abatement statutes and Rule 25 (d) 
were specifically designed (appellant’s main brief pp. 15-21). 

The Fix case, which is analyzed in our main brief (p. 22) 
was a suit on a surety bond executed in favor of the then Col¬ 
lector of Internal Revenue and his successors. The Supreme 
Court construed the bond as running to the original obligee 
and to each of the collectors individually as they succeeded 
him; and the court clearly indicated that the suit was a per¬ 
sonal one and not one against the office, so that since it would 
have abated at common law upon the separation from office 
of the officer originally sued, it could be saved only by timely 
substitution of his successor in accordance with the terms of the 
abatement statute. See 290 U. S. at 530. The Claussen case 
was a habeas corpus action against the Commissioner of Im¬ 
migration to obtain the release of an alien held for deportation. 
See circuit court of appeals decision, 16 F. 2d 15, which sets 
forth the facts of the case. Habeas corpus actions, of course, 




3 


traditionally have been considered as personal suits against the 
officer having custody and not suits against the office. Conse¬ 
quently, such an action would, at common law, have abated 
upon the death or other departure from office of the officer 
of the suit. The Le Crone case involved mandamus to compel 
the Secretary of the Treasury to pay certain claims in dispute 
between the Government and the plaintiff. As we have already 
shown, mandamus actions against the head of a department 
or bureau as distinguished from those against a continuing 
board, also were traditionally considered as personal suits 
against the officer. 

The next cases relied upon by the appellee are actions against 
the Alien Property Custodian. In this connection appellee 
cites (Br. 7, 12) United, States ex rel. Ordmann v. Cummings, 
85 F. 2d 273, 66 App. D. C. 107, where this court held th^t 
the suit had abated because of the failure to effect timely sub¬ 
stitution of the Attorney General as defendant where he ha[d 
by law assumed the duties of the Custodian originally namqd 
as defendant. The appellee then cites (Br. 12) several cases 
such as Cummings v. Deutsche Bank Und Disconto-Gessell- 
schaft, 300 U. S. 115, for the proposition that actions again$t 
the Alien Property Custodian are suits against the United 
States. He then concludes that, accordingly, all suits against 
the Alien Property Custodian are suits against the United 
States which abate upon the death or other departure from 
office of the Custodian originally named, unless effective an|i 
timely substitution is made within requirements of the abate¬ 
ment statute or Rule 25 (d). The basic fallacy in this alignL 
ment of authority and in the appellee’s conclusion is the failure 
to distinguish the character of the Ordmann action from that 
in the Deutsche Bank case. In the latter case, and in other 
cases where the courts have said that an action against th^ 
Alien Property Custodian is a suit against the United States, 
the action was brought under specific provisions of the Tradj- 
ing With the Enemy Act authorizing such actions against the 
United States via the Alien Property Custodian. Thus in the 
Deutsche Bank case, the Supreme Court stated that under the 
terms of the Trading With the Enemy Act the United State^ 
consented to be sued and that, therefore, the suit brought 
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under the statute was in substance against the United States 
itself. See 300 U. S. at 118. Of course, there can be no ques¬ 
tion but that if the substitution question here presented was 
raised in such a case a succession of Alien Property Custodians 
would not have resulted in abatement or required substitu¬ 
tions under the abatement statute. The Ordmann case, how¬ 
ever, is entirely different. It was not a suit under the Trad¬ 
ing With the Enemy Act by which the United States specifi¬ 
cally authorized suit against itself but was an action for gar¬ 
nishment under a general garnishment statute which this 
Court in its opinion stated was an action in personam against 
the Alien Property Custodian holding the funds to be gar¬ 
nished. See 85 F. 2d at 275. Since the United States had not 
authorized such an action against itself, the suit was neces¬ 
sarily one against the officer and not the office. It cannot, there¬ 
fore, as in the Deutsche case, be treated as a suit against the 
United States. Consequently, since it was a suit against the 
officer and not the office which would at common law have 
abated on the death or other departure from office of the officer 
originally sued, this court properly concluded that its survival 
could only, be assured by full compliance with the abatement 
statute. 

The next authorities cited by the appellee (Br. 8, 13) are 
the cases of Oklahoma ex rel. Phillips v. The American Book 
Co., 144 F. 2d 585 (C. C. A. 10), and Oklahoma ex rel. Vassar v. 
Missouri-Kansas-Texas R. R. Co., 29 F. Supp. 968 (W. D. 
Okla.), affirmed 114 F. 2d 111 (C. C. A. 10). The American 
Book Co. case w T as an action for treble damages under the fed¬ 
eral Sherman Anti-Trust Act which was held to have abated 
because the original relator, the governor of Oklahoma, had 
left office and his successor was not substituted as required by 
Rule 25 (d). The Missouri-Kansas-Texas R. R. Co. case was 
a suit to escheat certain lands to the state of Oklahoma, which 
was held to have abated because the original relator, a county 
attorney for Oklahoma, resigned from office, and there was a 
failure to substitute his successor within the time provided by 
Rule 25 (d). At first blush both of these cases appear to be 
contrary to the thesis of our main brief. Both appear to have 
been suits by the State of Oklahoma itself not personal suits 
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by the relators, the Governor and the County Attorney; bjoth 
applied Rule 25 (d), resulting in abatement because of jthe 
failure to effect timely substitution of the relators’ successors. 
However, further analysis of the decisions shows that they 
turned on an entirely different question than that involved 
here. The principal question involved in those cases ^svas 
whether, under state law, the relators were necessary and jin- 
dispensable parties to the suits, for, if they were, the suits ob¬ 
viously could not be continued without them or the substitu¬ 
tion of qualified successors. Thus, in the American Book Co. 
case, the Tenth Circuit made an extended analysis of the stiate 
law and state authorities as to the precise relationship of |the 
relator to such an action, and it concluded that, under stiate 
law, the state could not act for itself but necessarily must jact 
through one of its officers as relator. It therefore concluded 
that since the relator was a necessary party to the actior^, it 
could not be instituted or continued without the appearance or 
effective substitution of an officer duly qualified as relator. 
While we do not necessarily agree with the Tenth Circuit’s 
conclusion that the relator was an indispensable party to ^-he 
action (note Judge Huxman’s vigorous dissenting opinion, jl44 
F. 2d at 588), it is clear none the less that, assuming the Teiith 
Circuit was correct in this conclusion, it necessarily followed 
that the suit could not be continued without effective substitu¬ 
tion of relators. However, from the foregoing analysis i( is 
patent that these cases are totally inapposite here. 

Coming closer to home, the appellee, after distinguishing 
several of the 0. P. A. cases cited in our main brief (appellee’s 
brief p. 10) and stating that he has found no authority direcjtly 
in point supporting the appellant’s position (appellee’s bifief 
p. 7), relies upon the decisions in Porter v. Goodwin, 68 F. Supp. 
949 (W. D. Mo.) and Bowles v. Ohlhausen, 71 F. Supp. 199 
(N. D. Ill.). We concede that the latter cases support the judg¬ 
ment below. However, we reiterate our assertion in our main 
brief that those cases were wrongly decided without any con¬ 
sideration of the elements which have been put forward in our 
main brief. Moreover, we believe that the weight of ;he 
decided 0. P. A. cases fully supports our view. 
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For example, in Porter v. American Distilling Co., 71 F. 
Supp. 483 (S. D. N. Y.), the decision was predicated on alter¬ 
nate grounds, one finding compliance with Rule 25 (d) and 
the other assuming the Rule inapplicable. Suit was originally 
instituted in the name of Bowles. Subsequently, by an ex 
parte blanket order and without notice to any of the individual 
defendants, Porter was substituted as plaintiff in all pending 
treble damage cases in the District. Thereafter, a similar 
blanket ex parte order was entered substituting Fleming for 
Porter. It was urged upon the District Court that substitu¬ 
tion could not be effected under Rule 25 (d) by such blanket 
ex parte orders without notice to the individual defendants, 
that the substitution of Porter for Bowles was, therefore, in¬ 
effective, and that consequently the actions had abated be¬ 
cause effective substitution had not been made within six 
months after Bowles left office, as required by the Rule. The 
district court held, first, that the blanket ex parte orders of 
substitution without notice to the parties were proper under 
the Rule, because when a government officer was a plaintiff he 
was not required to give notice, and that, therefore, there was 
orderly, timely and effective substitution of Porter for Bowles 
and of Fleming for Porter within the requirements of Rule 25 
(d); and second, that even if the blanket ex parte substitutions 
without notice were not proper under the Rule, the actions did 
not abate because they were always in essence by the United 
States as such or by the office, and that, therefore, substitution 
of administrators was not necessary to preclude abatement. 
The American Distilling Co. case is, therefore, good authority 
for appellant’s position here. More recently in Bowles v. Blue 
Ribbon Provisions, Civil No. 4485, decided October 28, 1947, 
the District Court for the Eastern District of New York on 
facts parallel to the American Distilling Co. case also held that 
the suit was not a personal one by Bowles but one in fact 
brought by the United States and that in any event proper 
substitution under the Rule had been effected. Nor can the 
case of Porter v. Maule, 160 F. 2d 1 (C. C. A. 5), cited in our 
main brief, be distinguished (see appellee’s brief p. 10) on the 
ground that substitution was made within the prescribed pe¬ 
riod. In its statement of the case, the Fifth Circuit specifically 
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said that the defendants had moved to dismiss Porter’s Ap¬ 
peal on the grounds, inter alia, that the orders “substituting 
[Porter] as appellant, are ineffective because granted too late.” 
160 F. 2d at 2. The Fifth Circuit, however, disposed of the 
motion to dismiss by stating that the suit was not a personal 
one by Bowles, the original nominal plaintiff, but that it was 
a suit by the office as such and never, therefore, abated by 
reason of succession of Administrators. 

While the foregoing decisions are not on all fours with the 
instant case they are persuasive support for appellant’s posi¬ 
tion. Moreover, the decision of the District Court for the Dis¬ 
trict of Maryland (Coleman, J.) in Porter v. Steger, dba, Mall 
Coal Company; cited in our main brief, which is squarely] in 
point has apparently been overlooked by the appellee. }Ne 
have been advised that the foregoing decision will be reporjted 
shortly in the Federal Supplement, but for the convenience 
of the court we will lodge a copy of a reporter’s transcript of 
the opinion with the clerk. We will also lodge with him (1) 
copies of a recent opinion of the District Court for the Eastern 
District of Pennsylvania in Porter v. Pure Oil Co., Civil Action 
5148, decided October 15, 1947, which likewise squarely sup¬ 
ports the appellant; (2) a copy of a reporter’s transcript of the 
opinion in Bowles v. Blue Ribbon Provisions which we Ad¬ 
verted to earlier herein; and (3) copies of several other opin¬ 
ions or orders which may be helpful in the court’s consideration 
of this cause. All have been submitted to counsel for the 
appellee. 

The last authority cited by the appellee is Fleming v. Mo¬ 
hawk Co., 331 U. S. Ill (appellee’s br., p. 11). The appellee 
relies upon the fact that the Supreme Court, after concluding 
that Fleming was a successor to Porter and that there was a 
substantial need for substitution, held that substitution should 
be allowed under Rule 25 (d). However, a brief explanation 
of the history of the Mohawk case will, we believe, demonstrate 
its inaptness here. In that case, the Government contended 
in the alternative that Rule 25 (d) did not apply with respect 

s Incorrectly cited in our main brief as Porter y. Easier, dba. Hall C 
Company. 
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to 0. P. A. treble damage actions, and that, in any event, since 
Fleming was a legitimate and lawful successor to Porter and 
there was a necessity for continuing the action, substitution 
should be allowed within the Rule. The question whether 
substitution had to be effected within the time provided by 
Rule 25 (d) was not presented. Since the Supreme Court found 
that the requirments of Rule 25 (d) could be and were met in 
that case there was no necessity for considering the alternative 
contention of the Government, that Rule 25 (d) did not apply. 
Accordingly, the Mohawk case is inapposite. 

This analysis of the Mohawk case brings us to a considera¬ 
tion of the appellee’s final argument (Br., pp. 10, 11) that in 
most 0. P. A. treble damage cases, the Government itself has 
sought substitution of successor Administrators under and in 
compliance with the provisions of Rule 25 (d). Appellant ap¬ 
parently infers from this that the Government itself has also 
assumed that the Rule was applicable and that its require¬ 
ments had to be met to preclude abatement. However, we 
submit that no such inference can be fairly drawn. Obviously, 
w’here time and available personnel permitted, it was easier and 
avoided argument to effect substitution of Administrators in 
accordance 'with the requirements of the Rule, and to elimi¬ 
nate thereby any technical arguments as to abatement. More¬ 
over, as we pointed out in our main brief (p. 24) to this effect 
substitutions of successor administrators served some admin¬ 
istrative and judicial convenience. But that 0. P. A. in some 
instances adopted a convenient, conservative or cautionary 
course of action by no means can be construed as a concession 
that that course was required to save the Government’s rights. 

In conclusion, it is our position that the authorities mustered 
in the appellee’s brief have in no degree altered or opened to 
question the thesis in our main brief that a thorough analysis 
of the history of Rule 25 (d) clearly demonstrates that the 
Rule and the statute were intended only to offer a remedy for 
personal suits which would otherwise have abated, and that 
actions by or against the public office as such—0. P. A. treble 
damage cases clearly being of that character—which would not 
have abated at’ common law are not comprehended by the 
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abatement statutes or the Rule. In this connection, the appel¬ 
lant would like to reiterate what has already been noted in }ts 
main brief (pp. 10-13), that the theoretical common law dis¬ 
tinction between personal and official suits upon which the 
question of abatement turned has been consistently observed 
by the courts. While it is conceded (see appellant’s main brief, 
p. 12, fn. 13) that it is difficult to reconcile all of the decided 
cases on their facts, there has been no departure from the prin¬ 
ciple. Thus, for example, while the LaPrade case, 289 IJ. S. 
444, upon which appellee relies (Br. 14-16) might by some 
lights be considered as a suit against the office rather than a 
personal suit against the officer, nevertheless it was considered 
by the Supreme Court, in line with established precedent^, 3 
as of the latter class so that it abated as it did at common lato 
unless brought within the specific terms of the abatement acts. 
Perhaps one can quarrel with the conclusion in a particular 
case on particular facts as to whether the suit is personal or 
against the office, but that possibility does not detract froih 
the established distinction or its consequences. Nor does it 
lay any foundation for treating a case such as that here as 
anything other than a suit by the United States which would 
not have abated at common law and which is, consequently, 
unaffected by the remedial provisions of the abatement stat¬ 
utes or their successor, Rule 25 (d). 

George Morris Fay, 

United States Attorney. 
Sidney S. Sachs, j 

Assistant United States Attorney, j 
Sheldon E. Bernstein, 
Attorney, Department of Justice. 

* The Supreme Court has always considered suits against public officers 1 
to restrain action in excess of their authority or in violation of statutoryj 
or constitutional provisions as personal in nature. See Allen v. Regents, j 
304 U. S. 439. 
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